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Appeals fromthe United States District Court
for the Western District of Texas

March 18, 1996
Before SMTH, WENER, and DeMOSS, Crcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Wth the best of intentions, in order to increase the en-
rollment of certain favored classes of mnority students, the
University of Texas School of Law ("the law school") discrim -
nates in favor of those applicants by giving substantial racial

preferences in its adm ssions program The beneficiaries of this



system are blacks and Mexican Anericans, to the detrinent of
whites and non-preferred mnorities. The question we decide to-
day in No. 94-50664 is whether the Fourteenth Amendnent permts
the school to discrimnate in this way.

W hold that it does not. The |aw school has presented no
conpelling justification, under the Fourteenth Anmendnent or Su-
preme Court precedent, that allows it to continue to el evate sone
races over others, even for the whol esone purpose of correcting
perceived racial inbalance in the student body. "Racial prefer-
ences appear to 'even the score' . . . only if one enbraces the
proposition that our society is appropriately viewed as divided
into races, making it right that an injustice rendered in the
past to a black man should be conpensated for by discrimnating

against a white." dty of Rchnond v. J.A Croson Co., 488 U. S.

469, 528 (1989) (Scalia, J., concurring in the judgnent).
As a result of its diligent efforts in this case, the dis-
trict court concluded that the |aw school may continue to inpose

raci al preferences. See Hopwood v. Texas, 861 F. Supp. 551 (WD

Tex. 1994). In No. 94-50664, we reverse and remand, concl uding
that the |law school may not use race as a factor in |aw school
adm ssi ons. Further, we instruct the court to reconsider the
i ssue of damages in accordance with the |egal standards we now
expl ai n. In No. 94-50569, regarding the denial of intervention
by two black student groups, we dismss the appeal for want of

jurisdiction.



l.
A
The University of Texas School of Law is one of the nation's
| eading law schools, consistently ranking in the top twenty.

See, e.qg., Anerica's Best Graduate Schools, U S. News & WRLD REPORT

Mar. 20, 1995, at 84 (national survey ranking of seventeenth).
Accordingly, adm ssion to the | aw school is fiercely conpetitive,
wth over 4,000 applicants a year conpeting to be anong the ap-
proxi mately 900 offered adm ssion to achieve an entering cl ass of
about 500 students. Many of these applicants have sone of the
hi ghest grades and test scores in the country.

Nunbers are therefore paranmount for adm ssion. |In the early
1990's, the | aw school largely based its initial adm ssions deci -
sions upon an applicant's so-called Texas Index ("TI") nunber, a
conposite of undergraduate grade point average ("GPA') and Law
School Aptitude Test ("LSAT") score.! The law school used this
nunber as a matter of adm nistrative convenience in order to rank
candi dates and to predict, roughly, one's probability of success
in law school. Mreover, the | aw school relied heavily upon such
nunbers to estimate the nunber of offers of adm ssion it needed

to make in order to fill its first-year cl ass.

! The fornulae were witten by the Law School Data Assenbly Service
according to a prediction derived fromthe success of first-year students in
precedi ng years. As the LSAT was deternmined to be a better predictor of
success in |law school, the fornulae for the class entering in 1992 accorded an
approxi mate 60% wei ght to LSAT scores and 40%to GPA

The formula for students with a three-digit LSAT, see infra note 5, was
calculated as: LSAT + (10)(GPA) = Tl. For students with a two-digit LSAT,
the formula was: (1.25)LSAT + (10)GPA = TI.
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O course, the law school did not rely upon nunbers al one.
The adm ssions office necessarily exercised judgnent in inter-
preting the individual scores of applicants, taking into consid-
eration factors such as the strength of a student's undergraduate
education, the difficulty of his major, and significant trends in
his own grades and the undergraduate grades at his respective
coll ege (such as grade inflation). Adm ssi ons personnel also
considered what qualities each applicant mght bring to his |aw
school class. Thus, the | aw school could consider an applicant's
background, |ife experiences, and outl ook. Not surprisingly,
these hard-to-quantify factors were especially significant for
mar gi nal candi dat es. ?

Because of the |arge nunber of applicants and potential ad-
m ssions factors, the TlI's admnistrative usefulness was its
ability to sort candi dates. For the class entering in 1992SSt he
adm ssions group at issue in this caseSSthe |aw school placed the
typical applicant in one of three categories according to his TI
scores: "presunptive admt," "presunptive deny," or a mddle
"discretionary zone." An applicant's Tl category determ ned how
extensive a review his application would receive.

Most, but not all, applicants in the presunptive admt

category received offers of admssion with little review.

2 Notably, but of less significance to this appeal, residency also had a
strong, if not often determ nant, effect. Under Texas law in 1992, the |aw
school was linmted to a class of 15% non-residents, and the Board of Regents
required an entering class of at |east 500 students. The |aw school therefore
had to nonitor offers to non-residents carefully, in order not to exceed this
guota, while at the sane tine naintaining an entering class of a manageabl e
si ze.
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Prof essor Stanley Johanson, the Chairman of the Adm ssions
Commttee, or Dean Laquita Hamlton, the Assistant Dean for
Adm ssions, reviewed these files and downgraded only five to ten
percent to the discretionary zone because of weaknesses in their
applications, generally a non-conpetitive major or a weak under-
graduat e educati on.

Applicants in the presunptive denial category also received
little consideration. Simlarly, these files would be reviewed by
one or two professors, who coul d upgrade themif they believed that
the Tl score did not adequately reflect potential to conpete at the
| aw school. O herw se, the applicant was rejected.

Applications in the mddle range were subjected to the npst
extensi ve scrutiny. For all applicants other than blacks and
Mexi can Anericans, the files were bundled into stacks of thirty,
whi ch were given to adm ssions subcommttees consisting of three
menbers of the full adm ssions conmttee. Each subconmittee
menber, in reviewng the thirty files, could cast a nunber of
votesSStypically from nine to eleven3SSanong the thirty files.
Subject to the chairman's veto, if a candidate received two or
three votes, he received an offer; if he garnered one vote, he was
put on the waiting list; those with no votes were deni ed adm ssi on.

Bl acks and Mexican Anericans were treated differently from

ot her candi dates, however. First, conpared to whites and non-

% The nunber of votes woul d change over the course of the adnmi ssions
season in order to achieve the appropriate nunber of offers.
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preferred mnorities,® the Tl ranges that were used to place them
into the three adm ssions categories were lowered to allow the | aw
school to consider and admt nore of them In March 1992, for
exanpl e, the presunptive Tl adm ssion score for resident whites and
non-preferred mnorities was 199.° Mexican Americans and bl acks
needed a Tl of only 189 to be presunptively admtted.® The
difference in the presunptive-deny ranges is even nore striking.
The presunptive denial score for "nonmnorities" was 192; the sane
score for blacks and Mexi can Anericans was 179.

Wi | e these col d nunbers may speak little to those unfamli ar

4 As bl acks and Mexi can Americans were the only two ninority categories
granted preferential treatnent in adm ssions, it is inaccurate to say that the
| aw school conducted separate adni ssions prograns for "minorities" and "non-
mnorities." Wile the | aw school application formsegregated racial and
ethnic classification into seven categori esSS"Bl ack/ African Anerican," "Native
Anerican," "Asian American," "Mexican American," "Qher H spanic" (nmeaning
non- Mexi can descent), "Wite," and "Qther (describe)"SSonly Anerican bl acks
and Mexican Americans received the benefit of the separate adm ssions track

Thus, for exanple, the | aw school decided that a black citizen of Ni ge-
ria would not get preferential treatnent, but a resident alien from Mexico,
who resided in Texas, would. Likew se, Asians, American |Indians, Anericans
from El Sal vador and Cuba, and many others did not receive a preference.

It is inmportant to keep the conposition of these categories in mnd
For the sake of sinplicity and readability, however, we sonetinmes will refer
to two broad categories: "whites" (meaning Texas residents who were whites
and non-preferred mnorities) and "mnorities" (meani ng Mexican Americans and
bl ack Anericans).

> Because of a recent change in the grading scale of the LSAT, the |aw
school in 1992 had applicants who had taken an earlier LSAT scored on a 10-to-
48 scal e and others who had taken a | ater one scored on a 120-to-180 scal e.
Equi val ence cal cul ati ons were used to conpare scores received on the two
scal es. For exanple, Tl nunbers of 199 (three-digit LSAT) and 87 (two-digit
LSAT) were equivalent. For the sake of sinplicity, we use three-digit nunbers
t hr oughout this opinion.

5 In March 1992, the resident Mexican Anerican and bl ack presunptive
admit lines were in parity, but they had not started that way. The initial
presunptive admit TI's were 196 for Mexican Anericans and 192 for bl acks.

Thus, initially, blacks received preferential treatment over Mexican Anericans
by having a lower hurdle to cross to get into the discretionary zone. 1In
March, Professor Johanson | owered the Mexican American Tl in order to adnmit
nore of this group.



wth the pool of applicants, the results denponstrate that the
difference in the two ranges was dramatic. According to the |aw
school, 1992 resident white applicants had a nean GPA of 3.53 and
an LSAT of 164. Mexi can Americans scored 3.27 and 158; bl acks
scored 3.25 and 157. The category of "other mnority" achieved a

3.56 and 160.°

These disparate standards greatly affected a candidate's
chance of adm ssion. For exanple, by March 1992, because the
presunptive denial score for whites was a Tl of 192 or |ower, and
the presunptive admt TI for mnorities was 189 or higher, a

mnority candidate with a Tl of 189 or above al nost certainly would

” The nedi an scores of the 1992 class are as foll ows:

Ethnicity Resi dent Nonr esi dent
GPA/ LSAT GPA/ LSAT

Al students 3.52/162 3.61/ 164

Wi te 3.56/ 164 3.72/ 166

Bl ack 3. 30/ 158 3. 30/ 156

Mexi can Aneri can 3. 24/ 157 3.38/174*

QO her mnority 3.58/ 160 3.77/ 157

*Only two matricul ated applicants.

In 1992, the LSAT's national distribution was approximately as foll ows:

LSAT Percentile 2-Digit LSAT
166 94% 43
164 91% 41
162 88% 40
160 83% 39
158 78% 38
156 71% 36

On the basis of these percentiles, one-half of the | aw school's white resident
matriculants were in the top 9% of all test-takers, one-half of the resident
Mexi can Americans were in approxi mately the top 25% of test-takers, and one-
hal f of the resident blacks were in the top 22% of test-takers.
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be admitted, even though his score was considerably below the
level at which a white candidate alnost certainly would be
rejected. Qut of the pool of resident applicants who fell within
this range (189-192 inclusive), 100% of bl acks and 90% of Mexi can
Anericans, but only 6% of whites, were offered adm ssion.®

The stated purpose of this |lowering of standards was to neet
an "aspiration" of admtting a class consisting of 10% Mexican
Americans and 5% bl acks, proportions roughly conparable to the
percent ages of those races graduating fromTexas col |l eges. The | aw
school found neeting these "goals" difficult, however, because of
uncertain acceptance rates and the variable quality of the
appl i cant pool .1 In 1992, for exanple, the entering class
contai ned 41 bl acks and 55 Mexi can Anericans, respectively 8% and
10. 7% of the cl ass.

In addition to maintaining separate presunptive Tl |evels for

mnorities and whites, the | aw school ran a segregated application

8 To illustrate this difference, we consider the four plaintiffs in this
caseSSCheryl Hopwood, Douglas Carvell, Kenneth Elliott, and David Rogers. For
a student simlarly situated to Hopwood, with a GPA of 3.8, to avoid presunp-
tive denial as a white, i.e., to obtain a Tl of 193 or above, her LSAT had to
be at least a 155, a score in approximately the top 32% of test-takers. |If
she were bl ack (thus, needing a 180 TlI), she would have had to score a 142 on
the LSAT, ranking her only in the top 80% Likew se, a student simlar to
Carvell, who had a 3.28 GPA, woul d have needed a "white" LSAT of 160 (top 17%
and a "black" 147 (top 63% . A student |ike Rodgers with a 3.13 would have
needed either a 162 (top 12% as a white or 149 as a black (top 56%. Fi-
nally, a student like Elliott with a 2.98 GPA woul d have needed a 163 (top
1099 or 150 (top 53%, respectively.

9 According to the plaintiffs, 600-700 higher-scoring white residents
wer e passed over before the first blacks were denied admi ssion. There is no
specific finding on this assertion, and though the | aw school does not appear
torefute it, we do not rely upon it in making our decision

10 Thus, the | aw school constantly had to adjust its Tl range over the
course of the adm ssions season to reach a desired mx. See supra note 6.
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eval uation process. Upon receiving an application form the school
color-coded it according to race. If a candidate failed to
designate his race, he was presuned to be in a nonpreferential
category. Thus, race was al ways an overt part of the review of any
applicant's file.

The l|aw school reviewed mnority candidates wthin the
applicabl e discretionary range differently fromwhites. |nstead of
bei ng eval uated and conpared by one of the various discretionary
zone subcomm ttees, black and Mexican Anerican applicants' files
were reviewed by a mnority subcommttee of three, which woul d neet
and discuss every mnority candidate. Thus, each of these
candi dates' files could get extensive review and di scussion. And
while the mnority subconmttee reported summaries of files to the
adm ssions conmmittee as a whole, the mnority subcommttee's
decisions were "virtually final."

Finally, the |law school naintained segregated waiting |ists,
dividing applicants by race and residence. Thus, even nmany of
those mnority applicants who were not admtted coul d be set aside
in "mnority-only" waiting lists. Such separate |ists apparently
hel ped the | aw school maintain a pool of potentially acceptable,

but marginal, mnority candi dates. !

11 The district court did not find, nor is the record clear on, how
these different classes of waiting |list candi dates were conpared in the event
the | aw school made | ast-m nute adm ssions decisions. The record does show
that the school carefully nonitored the race of applicants in filling the I|ast
openings in late spring and early sunmer.
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Cheryl Hopwood, Douglas Carvell, Kenneth Elliott, and David
Rogers (the "plaintiffs") applied for admssion to the 1992
entering | aw school class. Al four were white residents of Texas
and were rejected.

The plaintiffs were considered as discretionary zone candi -
dates.'? Hopwood, with a GPA of 3.8 and an LSAT of 39 (equival ent
to a three-digit LSAT of 160), had a TI of 199, a score barely
wthin the presunptive-admt category for resident whites, which
was 199 and up. She was dropped into the discretionary zone for
resident whites (193 to 198), however, because Johanson deci ded her
educati onal background overstated the strength of her GPA
Carvell, Elliott, and Rogers had Tl's of 197, at the top end of
that discretionary zone. Their applications were reviewed by

adm ssi ons subcomm ttees, and each recei ved one or no vote.

1.
The plaintiffs sued primarily under the Equal Protection
Cl ause of the Fourteenth Amendnent; they also clained derivative
statutory violations of 42 U S.C. 88 1981 and 1983 and of title VI
of the Civil Rights Act of 1964, 42 U . S.C. § 2000d ("title wvI").13

The plaintiffs' central claim is that they were subjected to

12 The district court discussed in detail the plaintiffs' qualifications
and their rejections. See 861 F. Supp. at 564-67.

13 The defendants are the State of Texas; the University of Texas Board
of Regents; the nmenbers of the board, named but sued in their official capaci-
ties; the University of Texas at Austin; the President of the university, sued
in his official capacity; the University of Texas School of Law, the dean of
the law school, sued in his official capacity; and the Chairman of the Adm s-
sions Committee, sued in his official capacity.
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unconstitutional racial discrimnation by the |l|aw school's
eval uation of their adm ssions applications. They sought injunc-
tive and declaratory relief and conpensatory and punitive danages.

After a bench trial, the district court held that the school
had violated the plaintiffs' equal protection rights. 861 F. Supp.
at 579. The plaintiffs' victory was pyrrhic at best, however, as
the court refused to enjoin the law school from using race in
adm ssions decisions or to grant damages beyond a one-dollar
nom nal award to each plaintiff. The district court, however, did
grant declaratory relief and ordered that the plaintiffs be all owed
to apply again w thout paying the requisite fee. 1d. at 583.

The district court began by recognizing the proper constitu-
tional standard under which to evaluate the adm ssions program
strict scrutiny. 1d. at 568. As it was undi sputed that the schoo
had treated applicants disparately based upon the color of their
skin, the court asked whether the | aw school process (1) served a
conpel i ng governnent interest and (2) was narrowy tailored to the
achi evenent of that goal. Under the first prong of the test, the
court held that two of the | aw school's five proffered reasons net
constitutional mnuster: (1) "obtaining the educational benefits
that flowfroma racially and ethnically diverse student body" and
(2) "the objective of overcom ng past effects of discrimnation.”
Id. at 571.

Significantly, on the second justification, the court rejected
the plaintiffs' argunent that the analysis of past discrimnation

should be limted to that of the |aw school; instead, the court
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held that the State of Texas's "institutions of higher education
are inextricably linked to the primary and secondary schools in the
system" 1d.* Accordingly, the court found that Texas's | ong
history of racially discrimnatory practices in its primary and
secondary schools in its not-too-distant past had the follow ng
present effects at UT law. "the |law school's lingering reputation
inthe mnority conmmunity, particularly with prospective students,
as a 'white' school; an underrepresentation of mnorities in the
student body; and sone perception that the | aw school is a hostile
environnent for mnorities." |d. at 572. The court al so noted
that "were the Court to limt its review to the University of
Texas, the Court would still find a 'strong evidentiary basis for

concluding that renedial action is necessary. Id. (citation
omtted).

The court next evaluated whether the Texas program was
narromy tailored to further these goals. 1d. at 573. Applying a
four-factor test devised by the Suprene Court, the court held only
part of the 1992 adm ssions schene unconstitutional. Those parts
that gave mnorities a "plus,"” that is, the conponent of the
adm ssions programthat treated candi dates' Tl scores differently
based upon race, was upheld. 1d. at 578.

The court held, however, that differential treatnent was not

al l oned where candi dates of different races were not conpared at

14 Because of this conclusion, the district court exam ned at |ength the
hi story of race relations in Texas and discrimnation in its schools. 861
F. Supp. at 554-57.
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sone point in the adm ssion process. Thus, the court struck down
t he school's use of separate adm ssions conm ttees for applications
in the discretionary zone, id. at 578-79, and in dictum specul ated
t hat presunptive denial |ines would not pass nuster, as nany white
candi dates woul d get noreview, while simlarly situated mnorities
would, id. at 576 n.71.

Though it declared that the |aw school's 1992 adm ssions
programviol ated the plaintiffs' equal protection rights, the court
granted little relief. First, the court did not order that the
plaintiffs be admtted to the | aw school. Instead, it used what it
saw as anal ogous title VIl casel aw on burden-shifting to hold that
while the state had conmmtted a constitutional violation, the
plaintiffs had the ultimate burden of proving damages. 1d. at 579-
80. The court then found that the defendants had proffered a
legitimate, non-discrimnatory reason for denying the plaintiffs
adm ssion and that the plaintiffs had not net their burden of
show ng that they would have been admtted but for the unlawf ul
system 1d. at 582.

Mor eover, the court held that the plaintiffs were not entitled

to prospective injunctive relief, because "of the |aw school's
voluntary change to a procedure, which on paper and from the
testi nony, appears to renedy the defects the Court has found in the

1992 procedure." [1d.'™ To pass nuster under the court's reasoni ng,

15 shortly before trial, apparently in response to the filing of this
lawsuit, the |l aw school nodified its 1992 adm ssions practices to fit the
district court's view of the proper constitutional system See id. at 582
n. 87.
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the | aw school sinply had to have one conmttee that at one tine
during the process reviewed all applications and did not establish
separate Tl nunbers to define the presunptive denial categories.
In other words, if the |aw school applied the sane academc
standards, but had comm ngled the mnority review in the discre-
tionary zone with the review of whites, its programwould not have
been struck down. The sane adm ssions result would occur, but the
process would be "fair." 1d.

Finally, the court determ ned that the only appropriate reli ef
was a declaratory judgnment and an order allowing the plaintiffs to
reapply to the school without charge. 1d. at 582-83. No conpensa-
tory or punitive danmages, the court reasoned, could be awarded
where the plaintiffs had proven no harm Mor eover, the court
reasoned that as the l|law school had promsed to change its
adm ssions program by abandoning the tw-committee system no

prospective injunctive relief was justified.

L1l
The central purpose of the Equal Protection Cause "is to
prevent the States from purposefully discrimnating between

i ndi viduals on the basis of race." Shawv. Reno, 113 S. C. 2816,

2824 (1993) (citing Washington v. Davis, 426 U. S. 229, 239 (1976)).

It seeks ultimately to render the issue of race irrelevant in

gover nnent al deci si onmaki ng. See Palnore v. Sidoti, 466 U S. 429,

432 (1984) ("A core purpose of the Fourteenth Anendnment was to do

away with all governnentally inposed discrimnation.")(footnote
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omtted).

Accordi ngly, discrimnation based upon race i s highly suspect.
"Distinctions between citizens sol ely because of their ancestry are
by their very nature odious to a free people whose institutions are

f ounded upon t he doctrine of equality,"” and "raci al discrimnations

are in nost circunstances irrelevant and therefore prohibited

Hi rabayashi v. United States, 320 U S. 81, 100 (1943).

Hence, "[p]referring nenbers of any one group for no reason other
than race or ethnic origin is discrimnation for its own sake.

This the Constitution forbids." Reqgents of Univ. of Cal. v. Bakke,

438 U. S. 265, 307 (1978) (opinion of Powell, J.); see also Loving

v. Virginia, 388 US. 1, 11 (1967); Brown v. Board of Educ., 347

U S 483, 493-94 (1954). These equal protection nmaxinms apply to
all races. Adarand Constructors v. Pefia, 115 S. . 2097, 2111

(1995).

In order to preserve these principles, the Suprene Court
recently has required that any governnental action that expressly
di stingui shes between persons on the basis of race be held to the

nmost exacting scrutiny. See, e.qg., id. at 2113; Loving, 388 U S.

at 11. Furthernore, there is now absolutely no doubt that courts
are to enploy strict scrutiny!® when evaluating all racial classifi-

cations, including those characterized by their proponents as

¥ |ntheir initial brief on appeal, the defendants argued that interne-
diate scrutiny is appropriate here. |In a supplenental brief filed to address
t he subsequent opinion in Adarand, they now acknow edge that strict scrutiny
is the appropriate test.
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"beni gn" or "renedial."Y

Strict scrutiny is necessary because the nere labeling of a
classification by the governnent as "benign" or "renedial" is
meani ngl ess. As Justice O Connor indicated in Croson:

Absent searchingjudicial inquiryintothe justifications

for such race-based neasures, there is sinply no way of

determning what <classifications are "benign" or

"renmedi al " and what cl assifications are in fact notivated

by illegitimate notions of racial inferiority or sinple

racial politics. |Indeed, the purpose of strict scrutiny

is to "snoke out" illegitimte uses of race by assuring

that the |egislative body is pursuing a goal inportant

enough to warrant use of a highly suspect tool. The test

al so ensures that the neans chosen "fit" this conpelling

goal so closely that there is little or no possibility

that the notive for the classification was illegitimte

raci al prejudice or stereotype.
ld. at 493 (plurality opinion).

Under the strict scrutiny analysis, we ask two questions:
(1) Does the racial classification serve a conpelling governnent
interest, and (2) is it narrowy tailored to the achievenent of
that goal? Adarand, 115 S. C. at 2111, 2117. As the Adarand
Court enphasized, strict scrutiny ensures that "courts wll
consistently giveracial classifications . . . detail ed exam nation

both as to ends and as to neans." 1d.18

17 Adarand, 115 S. Ct. at 2112-13 (overruling Metro Broadcasting, Inc.
v. F.C. C, 497 U.S. 547 (1990), insofar as it applied internmediate scrutiny to
congressional ly mandated "benign" racial classifications); Gty of R chnond v.
J.A. _Croson Co., 488 U S. 469, 495 (1989) (plurality opinion) ("the standard
of review under the Equal Protection O ause is not dependent on the race of
t hose burdened or benefited by a particular classification"); id. at 520
(Scalia, J., concurring in judgnent); Wagant v. Jackson Bd. of Educ., 476 U S
267, 273 (1986) (plurality opinion) ("[T]he Ievel of scrutiny does not change
nerely because the chall enged cl assificati on operates against a group that
hi storically has not been subject to governnent discrimnation.").

18 Wil e Adarand))the Supreme Court's nost recent opinion on racial pref-
erences))does not directly address the application of the strict scrutiny
(continued...)
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Finally, when evaluating the proffered governnental interest
for the specific racial classification, to decide whether the

program in question narrowWy achieves that interest, we nust

recognize that "the rights created by . . . the Fourteenth
Amendnent are, by its terns, guaranteed to the individual. The
rights established are personal rights.” Shelley v. Kraener, 334

US 1, 22 (1948).1'% Thus, the Court consistently has rejected
argunents conferring benefits on a person based solely upon his
nmenbership in a specific class of persons.?

Wth these general principles of equal protection in mnd, we
turn to the specific issue of whether the |aw school's consider-
ation of race as a factor in admssions violates the Equal
Protection C ause. The district court found both a conpelling
remedi al and a non-renedial justification for the practice.

First, the court approved of the non-renedial goal of having
a diverse student body, reasoning that "obtaining the educati onal

benefits that flow froma racially and ethnically diverse student

(...continued)

test, it underscores the presunptive unconstitutionality of racial classifica-
tions. "By requiring strict scrutiny of racial classifications, we require
courts to nmake sure that a governnent classification based on race, which 'so
sel dom provi de[s] a relevant basis for disparate treatnent,' Fullilove [v.
Klutznick, 448 U S. 448, 534 (1980)], (Stevens, J., dissenting), is legiti-
mate, before pernmitting unequal treatnent based on race." 115 S . at 2113.

19 see also Adarand, id. at 2111 ("[Alny person, of whatever race, has
the right to demand that any government actor subject to the Constitution
justify any racial classification subjecting that person to unequal treatnment
under the strictest judicial scrutiny.").

20 See, e.qg., Oroson, 488 U.S. at 498-500 (holding that past societa
di scrimnation against a group confers no basis for |ocal governments to pro-
vide a specifically tailored remedy to current nmenbers of that group); Wagant,
478 U. S. at 275-76 (rejecting argunent that governnental discrimnation in
teacher layoffs is allowed to foster role nodels within a group).
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body remains a sufficiently conpelling interest to support the use
of racial classifications." 861 F. Supp. at 571. Second, the
court determned that the use of racial classifications could be
justified as a renedy for the "present effects at the | aw school of
past discrimnation in both the University of Texas systemand the

Texas educational systemas a whole." |[d. at 573.

Justice Powell's separate opinion in Bakke provided the
original inpetus for recognizing diversity as a conpelling state
interest in higher education. |In that case, Allan Bakke, a white
mal e, was deni ed adm ssion to the Medi cal School of the University
of California at Davis, a state-run institution. Caimng that the
State had discrimnated against him inperm ssibly because it
operated two separate adm ssions prograns for the nedical school,
he brought suit under the state constitution, title VI, and the
Equal Protection C ause.

Under the nedical school's adm ssions system the white
appl i cants, who conprised the nmajority of the prospective students,
applied through the general adm ssions program A speci al
adm ssi ons programwas reserved for nenbers of "mnority groups" or
groups designated as "econom cally and/ or educationally di sadvan-
taged. " The wuniversity set aside sixteen of the one hundred
positions in the entering class for candidates from the specia

program
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The California Supreme Court struck down the programon equal
protection grounds, enjoined any consideration of race in the
adm ssi ons process, and ordered that Bakke be admtted. The United

States Suprene Court affirmed in part and reversed in part in an

opi ni on announced by Justice Powell. 438 U S. at 271-72 (opinion
of Powell, J.). The Court reached no consensus on a justification
for its result, however. Six Justices filed opinions, none of

whi ch garnered nore than four votes (including the witer's). The
two maj or opi ni onsSSone four-Justice opinion by Justices Brennan,
White, Marshall, and Bl ackmun and one by Justice Stevens in which
Chief Justice Burger and Justices Stewart and Rehnqui st
j oi nedSSrefl ected conpletely contrary views of the | aw

Wi | e Justice Powel |l found the programunconstitutional under
t he Equal Protection C ause and af firnmed Bakke' s adm ssion, Justice
Stevens declined to reach the constitutional issue and upheld
Bakke's adm ssion under title VI. Justice Powell| also concluded
that the California Suprene Court's proscription of the consider-
ation of race in adm ssions could not be sustained. This becane
the judgnent of the Court, as the four-Justice opinion by Justice
Brennan opined that racial classifications designed to serve
remedi al purposes should receive only internedi ate scrutiny. These
Justices would have upheld the adm ssions program under this
internmediate scrutiny, as it served the substantial and benign
pur pose of renedying past societal discrimnation.

Hence, Justice Powell's opinion has appeared to represent the

"swi ng vote," and though, in significant part, see id. at 272 n.*,
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it was joined by no other Justice, it has played a prom nent role
i n subsequent debates concerning the inpact of Bakke.?® In the
present case, the significance of Justice Powell's opinionis its
di scussion of conpelling state interests under the Equal Protection
Cl ause. See id. at 305-15. Specifically, after Justice Powell
recognized that the ©proper |evel of review for racia

classifications is strict scrutiny, id. at 305-06, he rejected and
accepted respective justifications for the school's program as
"substantial enough to support the use of a suspect classifica-
tion," id. at 306. Not ably, because the first step in
reviewing an affirmative action programis a determ nation of the
state's interests at stake,?? it often is the determ native step

Justice Powell outlined the four state interests proffered by the
Bakke defendants:

The special adm ssions program purports to serve the

purposes of: (i) "reducing the historic deficit of
traditionally disfavored mnorities in nedical schools

and in the nedical profession,”; (ii) countering the
ef fects of societal discrimnation; (iii) increasingthe
nunber of physicians who will practice in communities

currently underserved; and (iv) obtainingthe educati onal
benefits that flow from an ethnically diverse student

body.

21 see, e.qg., Vincent Blasi, Bakke as Precedent: Does M. Justice
Powel | Have a Theory?, 67 Ca. L. Rev. 21, 24 (1979) (arguing that Bakke's
precedential force is governed by the common concl usions of Justices Powel |
and Stevens, though it is erroneous to conclude that Powel|'s opinion has
“controlling significance on all questions"); Robert G D xon, Jr., Bakke: A
Constitutional Analysis, 67 Ca. L. Rev. 69 (1979) (Justice Powell's
“"tiebreaking opinion . . . has acquired wi de pragmatic appeal.").

22 As affirmative action prograns are by definition purposeful classifi-
cations by race, they do not present the problem of governnental action that
is facially neutral but has a disparate inpact and is notivated by race. See
Cty of Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U S. 252
(1977); Washington v. Davis, 426 U.S. 229 (1976).
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Id. at 305-06 (enphasis added, citation and footnote omtted).

Justice Powel |l reasoned that the second and third justifica-
tionsSSrenedyi ng soci et al discrimnation and providing role
nodel sSSwere never appropriate.?® He determned that any renedi a
justification was limted to elimnating "identified discrimna-
tion" with "disabling effects." 1d. at 307 (citing the school
desegregation cases). He specifically enphasized that a particu-
| arized finding of a constitutional or statutory violation nust be
present before a renedy is justified. He determ ned not only that
such findings were not present in Bakke, but that the nedica
school was not even in a position to make such findings. 1d. at
309.

Justice Powel| further reasoned that diversity is a sufficient
justification for limted racial classification. |[|d. at 311-16.
"[ The attai nnent of a diverse student body] clearly is a constitu-
tionally perm ssible goal for an institution of higher education."
Id. at 311. He argued that diversity of mnorities' viewpoints
furthered "academ c freedom" an interest under the Constitution.
Wi | e acknow edgi ng that "academ c freedont does not appear as a
constitutional right, he argued that it had "long . . . been viewed

as a special concern of the First Arendnent." 1d. at 312.2%

23 The Suprenme Court subsequently has agreed with that position. See
Wagant, 476 U S. at 274-76 (plurality opinion). The district court a quo
erred in suggesting that societal discrimnation is constitutionally cogniza-
ble. See 861 F. Supp. at 570 n.56, 571 n.60.

24 See also Sweezy v. New Hanpshire, 354 U.S. 234, 263 (1957) (Frank-
furter, J., concurring in result) (recognizing four separate conponents of
"academ c freedont).

22



Justice Powel |l presented this "special concern"” as in tension
wth the Fourteenth Anmendnent. "Thus, in arguing that its
uni versities nust be accorded the right to select those students
who will contribute the nost to the 'robust exchange of ideas,’
petitioner invokes a countervailing constitutional interest, that
of the First Amendnent." 1d. at 313.% The Justice then concl uded
t hat

[@a] n ot herwi se qualified nedical student with a particu-

| ar background))whether it be ethnic, geographic,

culturally advantaged or di sadvantaged))may bring to a

pr of essi onal school of nedicine experiences, outlooks,

and ideas that enrich the training of its student body

and better equip its graduates to render with under st and-

ing their vital service to humanity.

ld. at 314 (footnote omtted). Justice Powell therefore approved
of a consideration of ethnicity as "one elenent in a range of
factors a university properly may consider in attaining the goal of
a het erogeneous student body." |d.

The next step for Justice Powell was to decide whether the
medi cal school's program was necessary to further the goal of

diversity. He saidit was not. As the programnade race the only

determ ning factor for a certain nunber of the open spots that had

25 saying that a university has a First Amendment interest in this con-
text is sonewhat troubling. Both the nedical school in Bakke and, in our
case, the law school are state institutions. The First Arendnent generally
protects citizens fromthe actions of governnent, not governnent fromits
citizens.

Significantly, Sweezy involved a person who was called before the Attor-
ney General of New Hanpshire to answer for alleged subversive activities. He
declined on First Anendnent grounds to answer questions about a |ecture he had
delivered at the University of New Hanpshire. Wile Justice Frankfurter spoke
of a university's interest in openness and free inquiry, it was plainly
t hrough the First Amendnent rights of individual scholars. 354 U S at 262,
266-67 (Frankfurter, J., concurring in result).
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been set aside, it did not further full diversity but only a
conception of that termlimted to race.

Justice Powell speculated that a program in which "race or
et hni ¢ background nmay be deened a 'plus' in a particular appli-
cant's file, yet does not insulate the individual from conparison

with all the other candidates for the avail abl e seats," m ght pass
muster. 1d. at 317. The Justice did not define what he neant by
a "plus,"” but he did wite that a "plus" program would be one in
whi ch an

appl i cant who | oses out to another candi date receiving a

"plus' on the basis of ethnic background will not have

been foreclosed from all consideration for that seat

sinply because he was not the right color or had the

Wrong surnane. It would only nean that his conbined

qual i fications, which may have i ncl uded si m | ar nonobj ec-

tive factors, did not outweigh those of another appli-

cant. Hi s qualifications woul d have been wei ghted fairly

and conpetitively, and he would have no basis to com

pl ai nt of unequal treatnent under the Fourteenth Amend-

nment .

ld. at 318.

Under this conception of the Fourteenth Amendnent, a program
that considered a host of factors that include race would be
constitutional, even if an applicant's race "tipped the scal es"”
anong qualified applicants. What a school could not do is to
refuse to conpare applicants of different races or establish a
strict quota on the basis of race. In sum Justice Powell found
the school's programto be an unconstitutional "quota" system but
he intimated that the Constitution would all ow schools to conti nue

to use race in a w de-rangi ng nanner.
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2.

Here, the plaintiffs argue that diversity is not a conpelling
governnental interest under superseding Suprene Court precedent.
| nstead, they believe that the Court finally has recognized that
only the renedial use of race is conpelling. In the alternative,
the plaintiffs assert that the district court m sapplied Justice
Powel | ' s Bakke standard, as the | aw school program here uses race
as a strong determnant rather than a nere "plus" factor and, in
any case, the preference is not narrowy applied. The |aw school
mai ntai ns, on the other hand, that Justice Powel|l's fornmulation in
Bakke is law and nust be followedSSat |east in the context of
hi gher educati on.

We agree with the plaintiffs that any consi derati on of race or
ethnicity by the | aw school for the purpose of achieving a diverse
student body is not a conpelling interest under the Fourteenth
Amendnent. Justice Powell's argunent in Bakke garnered only his
own vote and has never represented the view of a majority of the
Court in Bakke or any other case. Mor eover, subsequent Suprene
Court decisions regardi ng education state that non-renedial state
interests will never justify racial classifications. Finally, the
classification of persons on the basis of race for the purpose of
diversity frustrates, rather than facilitates, the goals of equal
protection.

Justice Powell's view in Bakke is not binding precedent on
this issue. Wi |l e he announced the judgnent, no other Justice

joined in that part of the opinion discussing the diversity
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rational e. I n Bakke, the word "diversity" is nentioned nowhere
except in Justice Powell's single-Justice opinion. 1In fact, the
four-Justice opinion, which would have upheld the special adm s-
sions program under internediate scrutiny, inplicitly rejected
Justice Powell's position. See 438 U.S. at 326 n.1 (Brennan,
White, Marshall, and Bl ackmun JJ., concurring in the judgnment in
part and dissenting) ("W also agree with M. Justice POAELL that

a plan like the "Harvard" plan . . . is constitutional under our

approach, at least so long as the use of race to achieve an

i ntegr at ed student body i s necessitated by the lingering effects of

past discrimnation.") (enphasis added). Justice Stevens declined

to discuss the constitutional issue. See id. at 412 (Stevens, J.,
concurring in the judgnent in part and dissenting in part).

Thus, only one Justice concluded that race could be used
solely for the reason of obtaining a heterogenous student body. As
the Adarand Court states, the Bakke Court did not express a
majority viewand i s questionabl e as binding precedent. 115 S. .
at 2109 ("The Court's failure in Bakke . . . left unresolved the
proper analysis for renedi al race-based governnent action.").

Since Bakke, the Court has accepted the diversity rational e
only once inits cases dealing wwth race. Significantly, however,

in that case, Metro Broadcasting, Inc. v. Federal Communi cations

Commin, 497 U.S. 547, 564-65 (1990), the five-Justice mgjority
relied upon an internediate scrutiny standard of review to uphold
the federal program seeking diversity in the ownership of broad-

casting facilities. |In Adarand, 115 S. C. at 2112-13, the Court
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squarely rejected internediate scrutiny as the standard of review

for racial classifications, and Metro Broadcasting is now specifi-

cally overruled to the extent that it was in conflict with this
holding. 1d. at 2113. No case since Bakke has accepted diversity
as a conpelling state interest under a strict scrutiny analysis.

| ndeed, recent Suprene Court precedent shows that the
diversity interest will not satisfy strict scrutiny. Forenost, the
Court appears to have decided that there is essentially only one
conpelling state interest to justify racial «classifications:
remedyi ng past w ongs. In Croson, 488 U S. at 493 (plurality
opinion), the Court flatly stated that "[u]lnless [racial classifi-
cations] are strictly reserved for renedial settings, they may in
fact pronote notions of racial inferiority and lead to a politics
of racial hostility." (enphasis added). ?®

Justice O Connor, in her Adarand-vindi cated dissent in Metro

Broadcasting, joined by Justices Rehnquist, Scalia, and Kennedy,

expl ained this position:

Moder n equal protection has recogni zed only one [ conpel -

26 See al so M I waukee County Pavers Ass'n v. Fielder, 922 F.2d 419, 422
(7th Gr.) ("The whole point of Croson is that disadvantage, diversity, or
ot her grounds favoring mnorities will not justify governmental racial dis-
crimnation . . .; only a purpose of renmedying discrimnation agai nst mnori -
ties will do so.") (enphasis added), cert. denied, 500 U S. 954 (1991).

Not ably, Justice Scalia rejected the use of racial classifications "in
order (in a broad sense) 'to aneliorate the effects of past discrimnation.'"
Croson, 488 U S. at 520 (Scalia, J., concurring in the judgnent) (quoting
Croson, 488 U.S. at 476-77). He, however, suggested one other possible com
pelling state interest: a social energency. He opined that "where state or
local action is at issue, only a social enmergency rising to the level of imm-
nent danger to life and linmb" will justify racial classifications. Coson
488 U.S. at 521 (Scalia, J., concurring in judgnment). Wile such an interest
is probably consistent with the widely criticized holdings of Hirabayashi v.
United States, 320 U S. 81 (1943), and Korematsu v. United States, 323 U S
214 (1944), plainly such an interest is not presented in this case.
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ling state] interest: renedying the effects of racial
discrimnation. Theinterest inincreasingthe diversity
of broadcast viewpoints is clearly not a conpelling
interest. It is sinply too anorphous, too i nsubstanti al,
and too unrelated to any legitimate basis for enpl oying
raci al classifications.

497 U. S. at 612 (O Connor, J., dissenting). Indeed, the majority

in Metro Broadcasting had not clainmed otherwi se and decided only

that such an interest was "inportant." Justice Thomas, who j oi ned

the Court after Metro Broadcasting was deci ded, roundly condemed

"benign" discrimnation in his recent Adarand opinion, in which he
suggests that the diversity rationale is inadequate to neet strict

scrutiny. See Adarand, 115 S. C. at 2119 (Thomas, J., concurring

in part and concurring in judgnent).?

In short, there has been no indication fromthe Suprene Court,
other than Justice Powell's lonely opinion in Bakke, that the
state's interest in diversity constitutes a conpelling justifica-
tion for governnental race-based discrimnation. Subsequent
Suprene Court casel aw strongly suggests, in fact, that it is not.

Wthin the general principles of the Fourteenth Anendnent, the

use of race in admssions for diversity in higher education

2" The | aw school places nmuch reliance upon Justice O Connor's concur-
rence in Wgant for the proposition that Justice Powel|l's Bakke fornulation is
still viable. |In her 1986 Wgant opinion, in the context of discussing Jus-
tice Powell's opinion, Justice O Connor noted that "although its precise con-
tours are uncertain, a state interest in the pronotion of racial diversity has
been found sufficiently 'conpelling,' at least in the context of higher educa-
tion, to support the use of racial considerations in furthering that inter-
est." 476 U S. at 286 (O Connor, J., concurring in part and concurring in the
j udgnent).

The | aw school 's argunent is not persuasive. Justice O Connor's state-
nment is purely descriptive and did not purport to express her approval or
di sapproval of diversity as a conpelling interest. Her subsequent statenents
outlined above in Croson and Metro Broadcasting suggest strongly that reliance
upon this statenent in Wgant is unjustified.
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contradicts, rather than furthers, the ains of equal protection.
Diversity fosters, rather than mnimzes, the use of race. | t
treats mnorities as a group, rather than as individuals. It may
further renedi al purposes but, just as |ikely, may pronote i nproper
raci al stereotypes, thus fueling racial hostility.

The use of race, in and of itself, to choose students sinply
achi eves a student body that |ooks different. Such a criterionis
no nore rational onits own terns than woul d be choi ces based upon
t he physical size or blood type of applicants. Thus, the Suprene
Court has long held that governnental actors cannot justify their

deci sions solely because of race. See, e.qg., Coson, 488 U S at

496 (plurality opinion); Bakke, 438 U.S. at 307 (opinion of
Powel I, J.).

Accordingly, we see the caselaw as sufficiently established
that the wuse of ethnic diversity sinply to achieve racial
heterogeneity, even as part of the consideration of a nunber of
factors, is unconstitutional. Were we to decide otherw se, we
woul d contravene precedent that we are not authorized to chal | enge.

While the use of race per se is proscribed, state-supported
school s may reasonably consider a host of factors))sone of which
may have sone correlation with race))in making adm ssions deci-
si ons. The federal courts have no warrant to intrude on those
executive and | egi sl ative judgnments unl ess the distinctions intrude
on specific provisions of federal law or the Constitution.

A university may properly favor one applicant over another

because of his ability to play the cello, nmake a downfield tackle,
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or understand chaos theory. An adm ssions process may also
consider an applicant's hone state or relationship to school
al umi . Law schools specifically may |look at things such as
unusual or substantial extracurricular activities in college, which
may be atypical factors affecting undergraduate grades. Schools
may even consider factors such as whether an applicant's parents
attended college or the applicant's economc and socia
backgr ound. 28

For this reason, race often is said to be justified in the
diversity context, not on its own terns, but as a proxy for other
characteristics that institutions of higher education value but
t hat do not raise simlar constitutional concerns.? Unfortunately,
this approach sinply replicates the very harmthat the Fourteenth
Amendnent was designed to elimnate.

The assunption is that a certain individual possesses
characteristics by virtue of being a nenber of a certain racia
gr oup. This assunption, however, does not wthstand scrutiny.
"[T] he use of a racial characteristic to establish a presunption
that the individual also possesses other, and socially relevant,
characteristics, exenplifies, encourages, and legitim zes the node
of thought and behavior that underlies nost prejudice and bigotry

in nodern Anerica." Richard A Posner, The DeFunis Case and the

28 The | aw school ' s adni ssi ons program makes no distinction anmong bl ack
and Mexican Anmerican applicants in an effort to determne which of them for
exanpl e, may have been culturally or educationally di sadvant aged.

2% For exanple, Justice Powel| apparently felt that persons with differ-
ent ethni ¢ backgrounds woul d bring diverse "experiences, outlooks, and ideas"
to the nmedical school. Bakke, 438 U.S. at 314 (opinion of Powell, J.).
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Constitutionality of Preferential Treatnent of Racial Mnorities,

1974 Sup. Cr. Rev. 12 (1974).

To believe that a person's race controls his point of viewis
to stereotype him The Suprene Court, however, "has remarked a
nunmber of times, in slightly different contexts, that it is
incorrect and legally inappropriate to inpute to wonen and
mnorities 'a different attitude about such issues as the federal
budget, school prayer, voting, and foreignrelations.'" M chael S.

Paul sen, Reverse D scrinination and Law School Faculty Hiring: The

Undi scovered pinion, 71 Tex. L. Rev. 993, 1000 (1993) (quoting

Roberts v. United States Jaycees, 468 U. S. 609, 627-28 (1984)).

"Social scientists may debate how peopl es' thoughts and behavi or
reflect their background, but the Constitution provides that the
governnent may not allocate benefits or burdens anong i ndividuals
based on the assunption that race or ethnicity determ nes how t hey

act or think." Metro Broadcasting, 497 U. S. at 602 (O Connor, J.

di ssenting). 3%

I nstead, individuals, with their own conceptions of Ilife,
further diversity of viewoint. Plaintiff Hopwood is a fair
exanpl e of an applicant with a uni que background. She i s the now

thirty-two-year-old wife of a nenber of the Arned Forces stationed

%0 Thus, to put it sinply, under the Equal Protection O ause

the distribution of benefits and costs by government on racial or
ethnic grounds is inpernissible. Even though it is frequently
efficient to sort people by race or ethnic origin, because racial
or ethnic identity may be a good proxy for functional classifica-
tions, efficiency is rejected as a basis for governmental action
in this context.

Posner, supra, at 22.
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in San Antonio and, nore significantly, is raising a severely
handi capped chil d. Her circunstance would bring a different
perspective to the | aw school. The school m ght consider this an
advantage to her in the application process, or it could decide
that her famly situation would be too nuch of a burden on her
academ c perfornmance.

W do not opine on which way the |aw school should weigh
Hopwood' s qual i fications; we only observe that "di versity" can take
many forms. To foster such diversity, state universities and | aw
school s and ot her governnental entities must scrutinize applicants
individually, rather than resorting to the dangerous proxy of
race. 3!

The Court al so has recogni zed that governnent's use of raci al

classifications serves to stigmatize. See, e.qg., Brown v. Board of

Educ., 347 U S. 483, 494 (1954) (observing that classification on
the basis of race "generates a feeling of inferiority"). Wile one

m ght argue that the stigmatization resulting from so-called

31 W recogni ze that the use of some factors such as economic or educa-
tional background of one's parents may be sonewhat correlated with race. This
correlation, however, will not render the use of the factor unconstitutiona
if it is not adopted for the purpose of discrimnating on the basis of race.
See Mcd eskey v. Kenp, 481 U.S. 279 (1987). As Justice O Connor indicated in
Her nandez v. New York, 500 U. S. 352 (1991), which was a chal | enge under Batson
v. Kentucky, 476 U S. 79 (1986), based upon the prosecution's strike of poten-
tial jurors who spoke Spani sh:

No matter how closely tied or significantly correlated to race the
expl anation for a perenptory strike may be, the strike does not
implicate the Equal Protection O ause unless it is based on race.
That is the distinction between disproportionate effect, which is
not sufficient to constitute an equal protection violation, and
intentional discrimnation, which is.

500 U.S. at 375 (O Connor, J., joined by Scalia, J., concurring in the judg-
nent).
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"benign" racial classifications is not as harnful as that arising
frominvi di ous ones, 3 the current Court has nowretreated fromthe
idea that so-called benign and invidious classifications nmay be
di sti ngui shed. % As the plurality in Croson  warned,
"[c]lassifications based on race carry the danger of stigmatic
harm Unless they are reserved for renedial settings, they may in
fact pronote notions of racial inferiority and lead to the politics

of racial hostility." 488 U S. at 493.3

32 According to one of the four-Justice opinions in Bakke, racial clas-
sifications stigmatize when "they are drawn on the presunption that one race
is inferior to another or because they put the wei ght of governnent behind
racial hatred and separation." 438 U S. at 357-58 (Brennan, Wite, Marshall
and Bl ackrmun, JJ., concurring in the judgnment in part and dissenting in part).
I n Bakke, however, these Justices rejected strict scrutiny because the program
at issue could not be said to stignatize as did other racial classifications.
These Justices neverthel ess recogni zed that rational-basis scrutiny woul d not
be enough. 1d. at 361 (Brennan, Wiite, Marshall, and Bl acknun, JJ., concur-
ring in the judgnent in part and dissenting in part).

33 As Judge Posner has indicated,

the proper constitutional principle is not, no "invidious" racial
or ethnic discrimnation, but no use of racial or ethnic criteria
to determne the distribution of government benefits and

burdens . . . . To ask whether racial exclusion may not have
overriding benefits for both races in particular circunstances is
to place the antidiscrimnation principle at the nercy of the
vagaries of enpirical conjecture and thereby free the judge to
enact his personal values into constitutional doctrine.

Posner, supra, at 25-26.

34 see al so Adarand, 115 S. . at 2119 (Thomas, J., concurring in part
and concurring in judgnent) ("But there can be no doubt that racial
paternalismand its unintended consequences nmay be as poi sonous and pernici ous
as any other formof discrimnation."). One prom nent constitutiona
comentator specifically has noted that where prograns involve | ower and
separat e standards of selection, "a new badge of inplied inferiority, assigned
as an incident of governnental noblesse oblige," results.

Explicit in state, local, or federal plans using separate
and | ower standards by race is a statenent by governnent that
certain persons identified by race are in fact being placed in
positions they may be presuned not likely to hold but for their
race (because they are presuned to be unable to neet standards the
governnent itself requires to be nmet). The nessage from
governnent is witten very large when these plans proliferate: a

(continued...)
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Finally, the use of race to achieve diversity undercuts the
ultimate goal of the Fourteenth Anmendnent: the end of racially-
nmotivated state action. Justice Powell's conception of race as a
"plus" factor would allow race always to be a potential factor in
adm ssi ons deci si onmaki ng. Wile Justice Bl ackmun recogni zed the
tension inherent in using race-conscious renedies to achieve a
race-neutral society, he nevertheless accepted it as necessary.
Bakke, 438 U. S. at 405. Several Justices who, unlike Justices
Powel | and Bl ackmun, are still on the Court, have now renounced

toleration of this tension, however. See Croson, 488 U. S. at 495

(plurality opinion of O Connor, J.) ("The dissent's watered down
version of equal protection review effectively assures that race
will always be relevant in Anerican |life, and that the "ultimte
goal' of 'elimnat[ing] entirely from governnent decisionnmaking
such irrelevant factors as a human being's race . . . wll never be
achieved.") (quoting Wagant, 476 US. at 320 (Stevens, J.,

di ssenting)).

(...continued)

doubl e (and softer) standard for adm ssion, a double (and softer) standard for
hiring, a double (and softer) standard for pronotion, a double (and softer)
standard for conpetitive bidding, and so on. Wthout question, this is a
systematic racial tagging by governnment SSa communi cation to others that the
race of the individual they deal with bespeaks a race-related probability,
created solely by the government itself, of |esser qualification than others
hol di ng equi val ent positions.

Wlliam Van Al styne, Rites of Passage: Race, the Suprene Court, and the
Constitution, 46 U Cus. L. Rev. 775, 787 n.38 (1979).

35 As professor Van Al styne has argued:

Rat her, one gets beyond racismby getting beyond it now. by a

conpl ete, resolute, and credible conm tnment never to tolerate in

one's own life))or inthe life or practices of one's

governnent))the differential treatment of other human bei ngs by
(continued...)
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In sum the use of race to achieve a diverse student body,
whet her as a proxy for perm ssible characteristics, sinply cannot
be a state interest conpelling enough to neet the steep standard of
strict scrutiny.®* These latter factors may, in fact, turn out to
be substantially correlated with race, but the key is that race
itself not be taken into account. Thus, that portion of the
district court's opinion upholding the diversity rationale is

reversi bly flawed.?

B
W now turn to the district court's determination that "the

remedi al purpose of the |l aw school's affirmative action programis

(...continued)
race. Indeed, that is the great |esson for governnment itself to
teach: in all we doinlife, whatever we do in life, to treat any
person | ess well than another or to favor any nore than anot her
for being black or white or brown or red, is wong. Let that be
our fundanmental |aw and we shall have a Constitution universally
wor t h expoundi ng.

Van Al styne, supra note 34, at 809-10.

36 Because we have deternined that any consideration of race by the |aw
school is constitutionally inpermssible if justified by diversity, it is not
necessary to determ ne whether, as plaintiffs argue, the adm ssions system
under which the plaintiffs applied operated as a de facto "quota" system
simlar to the one struck down in Bakke. W do note that even if a "plus"
systemwere permssible, it likely would be inpossible to maintain such a
system wi t hout degeneration into nothing nore than a "quota" program See
Bakke, 438 U. S. at 378 ("For purposes of constitutional adjudication, there is
no difference between [setting aside a certain nunber of places for mnorities
and using mnority status as a positive factor].") (Brennan, Wite, Marshall
and Bl ackrmun, JJ., concurring in the judgnment in part and dissenting in part).
I ndeed, in this case, the | aw school appeared to be especially adept at
neeting its yearly "goals." See Hopwood, 861 F. Supp. at 574 n.67.

37 Plaintiffs additionally have argued that the |aw school's program

was not narrowy tailored in the diversity context because (1) it failed to
award preferences to non-Mexi can H spanic Anericans, Asian Americans, Anerican
I ndi ans, or other mnorities, and (2) it failed to accord as nuch weight to
non-racial diversity factors, such as religion and soci oeconom ¢ background,
as it did to race.
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a conpel ling governnent objective." 861 F. Supp. at 573. The
plaintiffs argue that the court erred by finding that the |aw
school could enploy racial criteria to renedy the present effects
of past discrimnation in Texas's primary and secondary schools.
The plaintiffs contend that the proper unit for analysis is the | aw
school, and the state has shown no recogni zabl e present effects of
the | aw school 's past discrimnation. The | aw school, in response,
notes Texas's well-docunented history of discrimnation in
education and argues that its effects continue today at the |aw
school, both in the | evel of educational attainnent of the average
mnority applicant and in the school's reputation.

In contrast to its approach to the diversity rationale, a
majority of the Supreme Court has held that a state actor may
racially classify where it has a "strong basis in the evidence for
its conclusion that renedial action was necessary." G oson, 488
U S at 500 (quoting Wagant, 476 U.S. at 277 (plurality opinion)).
Cenerally, "[i]n order to justify an affirmative action program
the State nust show there are 'present effects of past

di scrim nation. Hopwood v. Texas ("Hopwood 1"),3% 21 F.3d 603,

605 (5th Gr. 1994) (per curiam (quoting Podberesky v. Kirwan, 956
F.2d 52, 57 (4th Gr. 1992), cert. denied, 115 S. C. 2001 (1995));

see also Wagant, 476 U.S. at 280 (opining that "in order to renedy

the effects of prior discrimnation, it may be necessary to take

38 Hopwood | is the first appeal of the intervention issue that we

address infra.
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race into account") (opinion of Powell, J.).3%

Because a state does not have a conpelling state interest in
remedying the present effects of past societal discrimnation,
however, we must exam ne the district court's |egal determ nation
that the relevant governnental entity is the system of education
within the state as a whol e. Moreover, we also nust review the
court's identification of what types of present effects of past
discrimnation, if proven, would be sufficient wunder strict

scrutiny review Finally, where the state actor puts forth a

39 Unfortunately, the precise scope of allowable state action is of
sonewhat undefined contours. Indeed, it is not evident whether permtted
remedi al action extends to the "present effects of past discrimnation." This
| anguage, derived from Justice Brennan's opinion in Bakke, 438 U S. at 362- 66,
appears intended to present little resistance to wide-ranging affirnmative
action plans.

Whi | e Justice Brennan began by stating that schools have a duty
affirmatively to erase the vestiges of their past discrimnatory practices, he
conpared this duty to the power of Congress to enforce § 1 of the Fourteenth
Anendment through 8 5. He reasoned that under that wi de-ranging power, the
beneficiaries of such a program need not present proof that they were
di scrimnated against; a showing that they were in the general class was
suf ficient.

Id. at 363-64. Nor would a school need judicial findings of past
discrimnation. 1d. at 364. Finally, he argued that such beneficiaries would
not even

have to show that that school had a history of past discrimnation, but need
only suggest that they were the victinms of general societal discrimnation
that prevented them from being otherwise qualified to enter the school. Id.
at 365-66. Hence, under this standard, alnobst any school could adopt an
affirmative action plan

There is no question, however, that subsequent Suprene Court opinions,
not ably Wgant and Croson, have rejected broad state prograns that purport to
be renmedi al and that, presumably, woul d have satisfied Justice Brennan's
standard for neeting the "present effects of past discrimnation." And sone
nmenbers of the Court would limt any renedial purpose to the actual victins of
di scrimnation. See Adarand, 115 S. . at 2118 (Scalia, J., concurring in
part and concurring in judgnent) ("[d overnnent can never have a 'conpelling
interest' in discrimnating on the basis of race in order to 'nmake up' for
past racial discrimnation in the opposite direction."). Nevertheless, we wll
not eschew use of the phrase "present effects of past discrimnation," as we
used this |language in Hopwood |, 21 F.3d at 605, and another circuit did so in
Podberesky v. Kirwan, 38 F.3d 147, 153 (4th Cr. 1994), cert. denied, 115
S. C. 2001 (1995). W will, however, limt its application in accordance
with Wgant and Croson.
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remedial justification for its racial classifications, the district
court must nmake a "factual determ nation" as to whether renedia
action is necessary. Wagant, 476 U. S. at 277-78. W review such

factual rulings for clear error.

1
The Suprene Court has "insisted upon sone showi ng of prior
di scrimnation by the governnental unit involved before allow ng
limted use of racial classifications in order to renmedy such
discrimnation.”" Wagant, 476 U S. at 274 (plurality opinion of
Powel I, J.) (citing Hazel wod School Dist. v. United States, 433

US 299 (1977)).% In Wgant, the Court analyzed a collective
bar gai ni ng agreenent between a school board and a teacher's union
that all owed the board to give mnorities preferential treatnent in
the event of |layoffs. A plurality rejected the theory that such a
program was justified because it provided mnority role nodels.
Id. at 274-77 (plurality opinion). Such a claimwas based upon
remedying "societal discrimnation,” a rationale the Court
consistently has rejected as a basis for affirmative action.
Accordingly, the state's use of renedial racial classifications is

limted to the harm caused by a specific state actor.*

40 See Wgant, 476 U.S. at 286 (opinion of O Connor, J., concurring in
part and concurring in judgnent) ("The Court is in agreenent that whatever the
formul ati on enpl oyed, renedying past or present racial discrimnation by a
state actor is a sufficiently weighty state interest to warrant renedi al use
of a carefully constructed affirmative action program?").

4l See also id. at 288 (O Connor, J., concurring in part and concurring
in judgnment) ("1 agree with the plurality that a governnment agency's interest
(continued...)
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Moreover, the plurality in Wagant held that before a state
actor properly could inplenent such a plan, it "nust ensure that
it has strong evidence that renedial action is warranted."

ld. at 277. Accord id. at 289 (O Connor, J., concurring in part

and concurring in judgnent). The plurality felt that "[i]n the
absence of particularized findings, a court could uphold renedies
that are ageless in their reach into the past, and tineless in
their ability to affect the future." [d. at 276

The Croson Court further discussed how to identify the
rel evant past discrimnator. Witing for the Court, Justice
O Connor struck down a mnority business set-aside program
inplemrented by the Gty of R chnond and justified on renedial
grounds. Wile the district court opined that sufficient evidence
had been found by the city to believe that such a program was
necessary to renedy the present effects of past discrimnation in
the construction industry, the Court held:

Like the "role nodel" theory enployed in Wagant, a

generalized assertion that there had been past

discrimnationinanentire industry provi des no gui dance

for alegislative body to determ ne the preci se scope of

the injury it seeks to renedy. It 'has no | ogical

stopping point." Wagant, 476 U S at 275 (plurality

opinion). 'Relief' for such an ill-defined wong coul d

extend until the percentage of public contracts awarded

to [mnority businesses] in R chnmond mrrored the
percentage of mnorities in the popul ation as a whol e.

(...continued)

in remedying 'societal' discrimnation, that is discrimnation not traceable
to its own actions, cannot be deened sufficiently conpelling to pass
constitutional nuster under strict scrutiny.").
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488 U.S. at 498.4 The Court refused to accept indicia of past
discrimnation in anything but "the Richnond construction
i ndustry." 1d. at 505.

In addition, in a passage of particular significance to the
instant case, the Court analogized the enploynent contractor
situation to that of higher education and noted that "[|]i ke clains
that discrimnation in primary and secondary schooling justifies a
rigid racial preference in nedical school adm ssions, an anorphous
claim that there has been past discrimnation in a particular
i ndustry cannot justify the use of an unyielding quota." 1d. at
499. Such clains were based upon "sheer specul ation" about how
many mnorities would be in the contracting business absent past
discrimnation. 1d.

Appl yi ng t he teachings of Croson and Wagant, we concl ude t hat
the district court erred in expanding the renedial justificationto
reach all public education within the State of Texas. The Suprene
Court repeatedly has warned that the use of racial renedi es nust be

carefully limted, and a renedy reaching all education within a

state addresses a putative injury that is vague and anorphous. It
has "no |logical stopping point." Wgant, 476 U S. at 275

(plurality opinion).
The district court's holding enploys no viable limting
principle. If a state can "renedy" the present effects of past

discrimnationinits primary and secondary schools, it also would

42 Justice O Connor was joined by Chief Justice Rehnquist and Justices
Wiite, Stevens, and Kennedy in this portion of the opinion.

40



be allowed to award broad-based preferences in hiring, governnent
contracts, licensing, and any other state activity that in sone way
is affected by the educational attainnment of the applicants. This
very argunment was made in Croson and rejected:

The "evidence" relied upon by the dissent, history of

school desegregati on in Ri chnmond and numer ous

congressional reports, does little to define the scope of

any injury to mnority contractors in Ri chnond or the

necessary renedy. The factors relied upon by the di ssent

could justify a preference of any size or duration.
488 U.S. at 505. The defendants' argunent here is equally
expansi ve. 43

Strict scrutiny is neant to ensure that the purpose of a
racial preference is renedial. Yet when one state actor begins to
justify racial preferences based upon the actions of other state
agencies, the renedial actor's conpetence to determne the
exi stence and scope of the harntSand the appropriate reach of the
remedySSis called into question. The school desegregation cases,
for exanple, concentrate on school districtsSSsingular governnent

uni tsSSand the use of interdistrict renedies is strictly |imted.

See M ssouri v. Jenkins, 115 S. C. 2038, 2048 (1995); MIliken v.

Bradley, 418 U. S. 717, 745 (1974) ("[Without an interdistrict
violation and interdistrict effect, there is no constitutional

wong calling for an interdistrict renedy."). Thus, one

43 The fact that the plaintiffs naned the State of Texas as one
def endant does not nean that it is proper to scrutinize the state as the
rel evant past discrimnator. This argunent confuses a theory of liability
with a justification for alinmted racial renedy. The State of Texas sinply
may be responsible for the wongs of the | aw school, which is a governnental
entity the state has created. The Suprenme Court, however, has limted the
remedi al interest to the harmwought by a specific governnmental unit.
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justification for limting the renedial powers of a state actor is
that the specific agency involved is best able to neasure the harm
of its past discrimnation.

Here, however, the | aw school has no conparative advantage in
measuring the present effects of discrimnation in primry and
secondary schools in Texas. Such a task becones even nore
i npr obabl e where, as here, benefits are conferred on students who
attended out-of-state or private schools for such education. Such
boundl ess "renedi es" raise a constitutional concern beyond nere
conpet ence. In this situation, an inference is raised that the
programwas the result of racial social engineering rather a desire
to i nplenent a renedy.

No one disputes that in the past, Texas state actors have

di scrim nated against sone mnorities in public schools. In this
sense, sone lingering effects of such discrimnation is not
"societal ," if that termis meant to exclude all state action. But

the very programat issue here shows how renedyi ng such past w ongs
may be expanded beyond any reasonable limts.

Even if, arquendo, the state is the proper governnent unit to
scrutinize, the |l aw school's adm ssi ons programwoul d not w t hst and
our review. For the adm ssions schene to pass constitutional
muster, the State of Texas, through its legislature, would have to
find that past segregation has present effects; it would have to
determ ne t he magni tude of those present effects; and it woul d need
to limt carefully the "plus" given to applicants to renedy that

harm A broad programthat sweeps in all mnorities with a renedy
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that is in no way related to past harns cannot survive
constitutional scrutiny. COCbviously, none of those predicates has
been satisfied here.

We further reject the proposition that the University of Texas
System rather than the | aw school, is the appropriate gover nnent al
unit for neasuring a constitutional renedy. The | aw school
operates as a functionally separate unit within the system As
with all law schools, it maintains its own separate adm ssions
program The | aw school hires faculty nenbers that neet the uni que
requirenents of a law school and has its own deans for
adm ni strative purposes. Thus, for nuch the sanme reason that we
rejected the educational system as the proper neasureSSgenerally
ensuring that the legally-inposed racially discrimnatory program
is renedi al SSwe conclude that the University of Texas Systemis
itself too expansive an entity to scrutinize for past

di scrim nation.*

4 And again, any such renedy here woul d be grossly specul ative. As the
def endants concede and the district court found, there is no recent history of
overt sanctioned discrimnation at the University of Texas. Hopwood, 861
F. Supp. at 572. Nor does the record even suggest such discrimnation at any
of the other conponent schools of the University of Texas System Thus, any
harm caused to the students of those institutions would be the result of the
present effects of past discrinination

W do note that the | aw school is not autononbus. In Texas, the
managenent of higher education has been divided by the legislature into
different "systens." See 12 Tex. Jw. 3p, Colleges and Universities § 2 (1993).
The
University of Texas at Austin, with which the |aw school is associated, is
part of the University of Texas System Tex. Eow. Coe Aw. 88 67.01 to 67.62
(West 1991). Accordingly, the legislature, which has ultimate control over
the school, has delegated its "managenent and control" to the regents of the
Uni versity of Texas System 1d. 8 67.02. Thus, the | aw school is governed by
both the | egislature and the university's board of regents.

Yet, while the state's higher authorities nay have the power to require
the law school to renmedy its past wongs, they may do so consistently with the

(continued...)
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In sum for purposes of determ ning whether the | aw school's
adm ssions system properly can act as a renedy for the present
effects of past discrimnation, we nust identify the | aw school as
the relevant alleged past discrimnator. The fact that the |aw
school ultimately nmay be subject to the directives of others, such
as the board of regents, the wuniversity president, or the
| egi slature, does not change the fact that the relevant putative
discrimnator in this case is still the law school. |In order for
any of these entities to direct a racial preference programat the

| aw school, it must be because of past wongs at that school.

2.

Next, the rel evant governnental discrimnator nust prove that
there are present effects of past discrimnation of the type that
justify the racial classifications at issue:

To have a present effect of past discrimnation

sufficient to justify the program the party seeking to

i npl emrent the programnust, at a mninum prove that the

effect it proffers is caused by the past discrimnation

and that the effect is of sufficient magnitude to justify

t he program

Podberesky v. Kirwan, 38 F.3d 147, 153 (4th Cr. 1994), cert.

denied, 115 S. C. 2001 (1995). Moreover, as part of show ng that
the all eged present effects of past discrimnation in fact justify

the racial preference program at issue, the |law school nust show

(...continued)

Constitution only if the renmedial actions are directed at the | aw school.
This requirenment is what the Suprene Court dictated by linmting the renedial
purpose to the "governnmental unit involved." Wagant, 476 U.S. at 274
(plurality opinion).
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that it adopted the program specifically to renedy the identified
present effects of the past discrimnation.

Here, according to the district court: "The evidence
presented at trial indicates those effects include the | awschool's
lingering reputation in the mnority community, particularly with
prospective students, as a "white" school; an underrepresentation
of mnorities in the student body; and sone perception that the | aw
school is a hostile environnent for mnorities." 861 F. Supp. at
572. Plaintiffs now argue that these three alleged effects are at
nost exanpl es of societal discrimnation, which the Suprene Court
has found not to be a valid renedial basis. "The effects nust
t hensel ves be exam ned to see whether they were caused by the past
di scrimnation and whether they are of a type that justifies the

program" Podberesky, 38 F.3d at 154.

As a legal matter, the district court erred in concl udi ng t hat
the first and third effects it identifiedSSbad reputation and
hostil e environnment SSwere sufficient to sustain the use of race in
the adm ssions process. The Fourth Circuit examned simlar

argunents in Podberesky, a recent case that struck down the use of

race- based schol arships. The university in that case sought, in
part, to justify a separate schol arshi p program based sol ely upon
race because of the university's "poor reputation within the
African- Aneri can comruni ty" and because "the atnosphere on canpus
[ was] perceived as being hostile to African-Anerican students.”
Id. at 152.

The Podberesky court rejected the notion that either of these
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rati onal es could support the single-race scholarship program The
court reasoned that any poor reputation by the school "is tied
solely to know edge of the University's discrimnation before it
admtted African-American students.” [d. at 154. The court found
that "nmere know edge of historical fact is not the kind of present
effect that can justify a race-exclusive renedy. If it were
ot herwi se, as long as there are people who have access to history
books, there will be prograns such as this." I|d.

We concur in the Fourth Circuit's observation that know edge
of historical fact sinply cannot justify current racial
classifications. Even if, as the defendants argue, the | aw school
may have a bad reputation in the mnority conmmunity, "[t]he case
agai nst race-based preferences does not rest on the sterile
assunption that American society is untouched or unaffected by the

tragi c oppression of its past." Mryland Troopers Ass'n v. Evans,

993 F.2d 1072, 1079 (4th Cr. 1993). "Rather, it is the very
enormty of that tragedy that | ends resolve to the desire to never
repeat it, and find a |egal order in which distinctions based on
race shall have no place.” 1d. Mdireover, we note that the |aw
school's argunent is even weaker than that of the university in
Podber esky, as there is no dispute that the | aw school has never
had an adm ssions policy that excluded Mexican Anericans on the
basi s of race.

The Podberesky court rejected the hostile-environnent clains

by observing that the "effects"SSthat is, racial tensionsSSwere the

result of present societal discrimnation. 38 F.3d at 155. There
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was sinply no showi ng of action by the university that contributed
toany racial tension. Simlarly, one cannot conclude that the | aw
school's past discrimnation has created any current hostile
environnent for mnorities. Wiile the school once did practice de
Lure discrimnation in denying adm ssion to blacks, the Court in

Sweatt v. Painter, 339 US. 629 (1950), struck down the |aw

school's program Any ot her discrimnation by the | aw school ended
in the 1960's. Hopwood, 861 F. Supp. at 555.

By the late 1960's, the school had inplenented its first
program designed to recruit mnorities, id. at 557, and it now
engages in an extensive mnority recruiting programthat includes
a significant anount of scholarship noney. The vast majority of
the faculty, staff, and students at the | aw school had absol utely
nothing to do with any discrimnation that the | aw school practiced
in the past.

I n such a case, one cannot concl ude that a hostile environnment
is the present effect of past discrimnation. Any racial tension
at the | aw school is nost certainly the result of present societal
discrimnation and, if anything, is contributed to, rather than
alleviated by, the overt and preval ent consideration of race in
adm ssi ons.

Even if the I aw school's alleged current lingering reputation
inthe mnority communi tySSand the perception that the school is a
hostile environment for mnoritiesSSwere considered to be the
present effects of past discrimnation, rather than the result of

soci etal discrimnation, they could not constitute conpelling state
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interests justifying the wuse of racial classifications in
adm ssi ons. A bad reputation within the mnority community is
all eviated not by the consideration of race in adm ssions, but by
school action designed directly to enhance its reputation in that
communi ty.

Mnority students who are aided by the |law school's racia
preferences have already nade the decision to apply, despite the
reputation. And, while prior know edge that they will get a "plus"
m ght nake potential mnorities nore likely to apply, such an
i nducenent does not hi ng, per se, to change any hostil e environnent.
As we have noted, racial preferences, if anything, can conpound the
probl em of a hostile environnent.

The | aw school w sely concentrates only on the second effect
the district court identified: wunderrepresentation of mnorities
because of past discrimnation. The |aw school argues that we
shoul d consider the prior discrimnation by the State of Texas and
its educational systemrather than of the | aw school. The school
contends that this prior discrimnation by the state had a direct
effect on the educational attainnent of the pool of mnority
applicants and that the discrimnatory adm ssions program was
i npl emented partially to di scharge the school's duty of elimnating
the vestiges of past segregation.

As we have noted, the district court accepted the | aw school's

45 The testinony of several minority students underscores this point.
They stated generally that they felt that other students did not respect them
because the other students assuned that nminorities attained adm ssion because
of the racial preference program
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argunent that past discrimnation on the part of the Texas school
system (including primary and secondary schools), reaching back
perhaps as far as the education of the parents of today's students,
justifies the current use of racial classifications.*® No one
di sputes that Texas has a history of racial discrimnation in
educat i on. We have already discussed, however, that the Croson
Court wunequivocally restricted the proper scope of the renedia
interest to the state actor that had previously discrimnated. 488
U S at 499. The district court squarely found that "[i]n recent
history, there is no evidence of overt officially sanctioned
discrimnation at the University of Texas." 861 F. Supp. at 572.
As a result, past discrimnation in education, other than at the
| aw school , cannot justify the present consideration of race in |aw
school adm ssi ons.

The |aw school now attenpts to circunvent this result by

claimng that its racial preference programis really a "State of

46 The argunment is that because the state discrimnated inits primary
and secondary school systens, the students' educational attainnent was
adversely affected, and this harmextended to their higher education, thus
justifying giving current applicants a "plus" based on race. This reasoning
is especially inportant in justifying benefits for Mexican Anericans, as there
is no evidence that the | aw school inplenented de jure (or even de facto)

di scrimnation against this group in its adm ssions process. Because this
logic ignores the relevant actions in this case, i.e., discrimnation by the
| aw school, it is not necessary for us to exam ne the potential causationa
flaws in the argunent.

Moreover, if we did find that the past wongs of Texas school districts
were the sort of discrimnation that the | aw school coul d address, the schoo

still would have to prove the present effects of that past wong. Wthout
sone strong evidence in the record showi ng that today's |aw school applicants
still bear the mark of those past systems, such effects seem grossly

specul ative. The district court sinply assunmed that "[t]his segregation has
handi capped t he educational achi evenent of nmany minorities. . . ." 861 F
Supp. at 573. And we would still have to ask whether the programwas narrowy

tailored to this goal
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Texas" plan rather than a |law school program Under the |aw
school's reading of the facts, its programwas the direct result of
the state's negotiations with what was then the United States
Departnent of Health, Education and Wl fare's Ofice for G vi
Rights ("OCR"'). To bring the Texas public higher education system
into conpliance with title VI, the state adopted the so-called
"Texas Plan."

In light of our preceding discussion on the relevant
governnental unit, this argunent is inapposite. Even if the |aw
school were specifically ordered to adopt a racial preference
program its inplenmentation at the |aw school would have to neet
the requirenments of strict scrutiny.?

Moreover, these alleged actions in the 1980's are largely
irrelevant for purposes of this appeal. There is no indication
that the Texas Plan inposed a direct obligation upon the |aw
school. To the contrary, the | aw school's adm ssions program was
self-initiated. Moreover, the current adm ssions program was
formulated primarily in the 1990's, and the district court did not
hol d ot herwi se. See 861 F. Supp. at 557 ("Against this historical
backdrop [i ncluding Texas's dealing with the OCR], the | aw school's
commtnent to affirmative action in the adm ssions process

evolved."). Thus it is no nore correct to say that the State of

47 To the extent that the OCR has required actions that conflict with
the Constitution, the directives cannot stand. The Suprene Court has
addressed required state conpliance with federal lawin the voting rights
context. Mller v. Johnson, 115 S. C. 2475, 2491 (1995) ("As we suggested in
Shaw{v. Reno, 113 S. C. 2816, 2830-31 (1993)], conpliance with federal
antidiscrimnation | aws cannot justify race-based districting where the
chal | enged district was not reasonably necessary under a constitutional
readi ng and application of those laws.") (enphasis added).
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Texas inplenented the program at issue than it is to assert that
the Commonwealth of Virginia, not the Gty of R chnond, was
responsible for the mnority set-aside programin Croson.

The district court also sought to find a renedia
justification for the use of race and, at the sane tine, attenpted

to distinguish Croson using United States v. Fordice, 505 U S. 717

(1992). The court held that the |law school had a conpelling
interest to "desegregate" the school through affirmative action.

The reliance upon Fordice is m splaced, however. The district
court held that Fordice's mandate to schools "to elimnate every
vestige of racial segregation and discrimnation" nmde Croson
i napplicable, 861 F. Supp. at 571, and reasoned that this nandate
i ncludes the effects of such prior practices or policies.

Fordi ce does not overrule Croson. The central holding of
Fordice is that a state or one of its subdivisions nust act to
repudi ate the continuing "policies or practices" of discrimnation.
505 U.S. at 731-32.% |n other words, a state has an affirmative
duty to renove policies, tied to the past, by which it continues to
discrimnate. The Fordice Court did not address, in any way, a

state actor's duty to counter the present effects of past

4 |'n nore detail, the Fordice Court said the follow ng

If the State perpetuates policies and practices traceable to its
prior systemthat continue to have segregative effects))whether by
i nfl uencing student enrollment or by fostering segregation in

ot her facets of the university system))and such policies are

wi t hout sound educational justification and can be practicably
elimnated, the State has not satisfied its burden of proving that
it has dismantled its prior system

505 U. S. at 731.
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discrimnation that it did not cause.?

In sum the |aw school has failed to show a conpelling state
interest in renedying the present effects of past discrimnation
sufficient to maintain the use of race in its adm ssions system
Accordingly, it is unnecessary for us to examne the district
court's determnation that the | aw school's adm ssi ons programwas
not narromy tailored to neet the conpelling interests that the

district court erroneously perceived.®

4 |'n Croson, Justice O Connor did argue that a state may act to prevent
its powers frombeing used to support private discrimnation. 488 U S. at
491-92 (plurality opinion) ("[A] state or local subdivision, (if delegated the
authority fromthe State) has the authority to eradicate the effects of
private discrimnation within its own legislative jurisdiction.") (enphasis
added). Hence, a specific state actor can act to prevent the state from being
used as a "passive participant” in private discrimnation. This power does
not create wi de-ranging authority to renedy societal discrimnation, however.

%0 The plaintiffs argue that indeed there is no narrow tailoring, for at
| east the following reasons: (1) In 1992, nore than two-thirds of al
admi ssion offers to blacks, and a majority of all blacks who matricul at ed,
i nvol ved out-of-state residents, thus undercutting the |aw school's stated
pur pose of renmedying past discrimnation in Texas. (2) The system of
preferences has no termnation date, thus indicating that there is no
connection between the plan and a bona fide renedial purpose. (3) Preference
is given even to blacks and Mexican Americans who graduated from private
secondary schools and thus did not suffer fromstate-ordered racial
di scrimnation.

The | aw school apparently chose admi ssion goals of 5% bl acks and 10%
Mexi can Americans because those are the respective percentages of coll ege
graduates in Texas who are black and Mexi can Anerican. Nothing in the record,
however, establishes any probative correl ation between the degree of past
di scrimnation and the percentage of students froma mnority group who
graduate from col | ege.

There is no history either of de jure discrimnation agai nst Mexican
Anericans in education at any level in Texas or of de facto discrimnation
agai nst Mexican Anmericans by the |l aw school. Therefore, it is puzzling that
the | aw school would set an admi ssions goal for Mexican Anericans that is
twice that of blacks, as to whomthe history of de jure discrinmnation in
Texas Education in general, and by the |aw school in particular, is
i rrefutable.

If fashioning a renmedy for past discrimnation is the goal, one would
intuit that the mnority group that has experienced the nost discrimnation
woul d have the | owest college graduation rate and therefore would be entitled
to the nost benefit fromthe designed remedy. The goals established by the

(continued...)
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| V.

Wiile the district court declared the adm ssions program
unconstitutional, it granted the plaintiffs only limted relief.
They had requested injunctive relief ordering that they be admtted
to | aw school, conpensatory and punitive damages, and prospective
injunctive relief preventing the school fromusing race as a factor

in adm ssi ons.

A

We nust deci de who bears the burden of proof on the danages
i ssue. The district court refused to order the plaintiffs'
adm ssion (or award any conpensatory damages), as it found that
they had not net their burden of persuasion in attenpting to show
that they would have been admtted absent the unconstitutional
system 861 F. Supp. at 579-82.% The | aw school now argues that
the plaintiffs had the burden of persuasion on the i ssue of damages
and that the district court's findings are not clearly erroneous. 2
The plaintiffs maintain, as they did in the district court, that

once they had shown a constitutional violation, the burden of

(...continued)

| aw school are precisely the reverse of that intuitive expectation and are
nore reflective of a goal of diversity (which we hold is not conpelling) than
of a goal of renedying past discrimnation

51 This finding also affected the court's analysis in denying
prospective relief and conpensatory danmages.

52 The district court applied a burden-shifting scheme sinilar to the
net hodol ogy used in the title VII context. 861 F. Supp. at 579-80 (citing St.
Mary's Honor Ctr. v. Hicks, 509 U S. 502 (1993)). The |aw school concedes
that the burden-shifting exercise was unnecessary, but it naintains
nonet hel ess that the "ultimate burden of proof," including proof of damages,
rests upon the plaintiffs. See id.
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persuasion shifted to the school to show that the denial of
adm ssi on was not caused by that violation.

The well -established rule is that in order to collect noney
damages, plaintiffs nust prove that they have been injured. Carey
v. Piphus, 435 U S. 247, 254-57 (1978). Several Suprene Court
cases, however, allow for a transfer of burden upon proof of

di scri m nati on. See M. Healthy Cty Sch., Dist. Bd. of Educ. V.

Doyle, 429 U.S. 274, 284 (1977); City of Arlington Heights v.

Metropolitan Housing Dev. Corp., 429 U S. 252, 265-66 (1977).°%

In M. Healthy, a discharged school teacher sued for

reinstatenent, claimng his termnation was a result of comments he
had made on a radio show, a violation of his First and Fourteenth
Amendnent rights. The Court devised a test of "causation" that
pl aced the burden of proving no harmon the defendant:

Initially, . . . the burden was properly placed upon the
respondent to show that his conduct was constitutionally
protected, and that this conduct was a "substanti al
factor"))or to put it in other words, that it was a
"nmotivating factor" inthe Board' s decision not torehire
hi m Respondent having carried that burden, however, the
District Court should have gone on to determ ne whet her
the Board had shown by a preponderance of the evidence
that it would have reached the sane decision as to the
respondent's reenploynent even in the absence of the
prot ect ed conduct.

429 U. S. at 287. In Arlington Heights, the Court applied a sim|lar

rule where the decision of a zoning board was challenged as
racially discrimnatory. See 429 U S. at 270 n.21. In sum these

cases all ow a defendant, who intended to discrimnate or otherw se

53 Sone of Justice Powel|l's dicta in Bakke al so squarely supports the
plaintiffs' claimthat once discrimnation is proved, the defendant bears the
burden of proving no danage. Bakke, 438 U.S. at 320 (opinion of Powell, J.).
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act unconstitutionally, to showthat its action would have occurred
regardl ess of that intent.

Courts are split on whether the M. Healthy rubric applies in

raci al preference cases.* We conclude that the M. Healthy

met hodol ogy is appropriate in the instant case. The M. Healthy

plaintiff, like the present plaintiffs, brought a constitutiona
chal l enge, and his injuries were anal ogous to the injuries alleged
here. As we have said, the title VII burden-shifting schene is
designed to determ ne whether a violation of |aw has occurred.

In this case, there is no question that a constitutiona
vi ol ation has occurred (as the district court found) and that the

plaintiffs were harned thereby. See Adarand, 115 S. . at 2105

("The injury in cases of this kind is that a 'discrimnatory
classification prevent[s] the plaintiff fromconpeting on an equal

footing.'") (citation omtted). The M. Healthy burden-shifting

exercise sinply gives the defendant | aw school a second chance of
prevailing by show ng that the violation was |argely harnl ess.

As the district court held, to the contrary, that plaintiffs
had the burden, it should revisit this issue in [ight of what we

have said in both the liability and renedial portions of this

>4 Conpare Henson v. University of Ark., 519 F.2d 576, 577-78 (8th Gr.
1975) (per curian) (placing burden of persuasion on white applicant to show
affirmative action program prevented her admi ssion) and Martin v. Charlotte-
Meckl enburg Bd. of Educ., 475 F. Supp. 1318, 1345 (WD.N.C. 1979) (holding
that plaintiff in non-class action bears burden of proving damages) wth
Donnelly v. Boston College, 558 F.2d 634, 635 (1st Gr. 1977) (dictun) (citing
Bakke and M. Healthy, but finding no causation, as evidence showed that
plaintiff would not have been admtted regardl ess of affirmative action) and
Heit v. Bugbee, 494 F. Supp. 66, 66-67 (E.D. Mch. 1980) (adopting Bakke and
M. Healthy reasoning in toto for firefighter's reverse discrimnation clains)
and United States v. MDonald, 553 F. Supp. 1003, 1006 (S.D. Tex. 1983)
(dictum) (sane for discrimnatory crimnal prosecution).
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opinion.> 1In the event that the | aw school is unable to show (by
a preponderance of the evidence) that a respective plaintiff would
not have been admtted to the |law school under a constitutiona
adm ssions system the court is to award to that plaintiff any
equi table and/or nonetary relief it deens appropriate.

Qoviously, if the school proves that a plaintiff would not
have gai ned adm ttance to the | aw school under a race-blind system
that plaintiff would not be entitled to an injunction admtting him
to the school. On the other hand, the law school's inability to
establish a plaintiff's non-adm ssionSSif t hat occurs on
remandSSopens a panoply of potential relief, depending in part upon
what course that plaintiff's career has taken since trial in md-
1994. It then would be up to the district court, in its able
di scretion, to deci de whet her noney damages®® can substitute for an
order of imredi ate adm ssionSSrelief that would ring hollow for a
plaintiff for whoman education at the | aw school nowis of little

or no benefit.?%

55 The district court concluded that the plaintiffs proved only that
t hey had been deni ed equal treatment but had failed to "prove an injury-in-
fact." 861 F. Supp. at 582. To the extent that the court felt that
plaintiffs failed to show injury-in-fact because they failed to prove that
t hey woul d have been admitted under a constitutional adm ssions system this
concl usion should be revisited on remand, where the district court nust apply
t he proper burden and redeterm ne whether plaintiffs would have been admtted.

56 W do not opine on any El eventh Anendnent inmmunity in this case.
See, e.g., United Carolina Bank v. Board of Regents, 665 F.2d 553, 561 (5th
Cr. Unit A 1982) (holding that the El eventh Anendnent barred a civil rights
suit brought by a professor against university officials in their official
capacities). This issue is sinply not before us.

5" For exanple, if the school is unable to show that plaintiff Carvel
woul d not have gai ned admi ssion even under a constitutional adm ssions system
he may be entitled to be conpensated for the difference, to which he
testified, between tuition at the |aw school and tuition at Southern Methodi st

(continued...)
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Additionally, the district court erred in holding that
plaintiffs did not prove that defendants had conmtted i ntenti onal
di scrimnation under title VI. "Intentional discrimnation," as
used in this context, neans that a plaintiff nust prove "that the
governnental actor, in adopting or enploying the challenged
practices or undertaking the challenged action, intended to treat
simlarly situated persons differently on the basis of race."

Castaneda v. Pickard, 648 F.2d 989, 1000 (5th GCr. Unit A June

1981); see also Franklin v. Gumnnett County Pub. Sch., 503 U S. 60

(1992); GQuardians Ass'n v. CGvil Serv. Commin, 463 U S. 582

(1983). While we agree with the district court's concl usion that
the various defendants acted in good faith, there is no question
that they intended to treat the plaintiffs differently on account

of their race.

B
The plaintiffs argue that, because they proved a
constitutional violation, and further violations were likely to
result, the district court erred in denying them prospective
injunctive relief. W reviewdenials of this sort of relief for an

abuse of discretion. See, e.q., Peaches Entertainnent Corp. V.

(...continued)

Uni versity School of Law, which he attended instead. The district court
shoul d al so consider the follow ng paradox: The |aw school argued strenuously
that plaintiff Elliott did not have standing to sue, as he had been offered
admi ssion to the school SSal beit at the |ast nonmentSSand had failed to accept
that offer. The district court found that this offer of admi ssion had not
been comunicated to Elliott. 861 F. Supp. at 566. |n considering damages,
however, the court held that "in all |ikelihood, the plaintiffs would not have
been of fered adm ssion even under a constitutionally perm ssible process."

Id. at 581. The district court should re-exanine these contradictory results.
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Entertai nnent Repertoire, 62 F.3d 690, 693 (5th Cr. 1995). The

| aw school avers that the district court was well wthin its
equitable discretion in denying relief, especially as the school
had abandoned the practices that the district court had found were
unconstitutional SSto-wit, the use of separate adm ssions comm ttees
for whites and mnorities.

We reviewdeni als of prospective injunctive relief as we would
any ot her denial of permanent injunctive relief under FED. R Q.
P. 65, keeping in mnd, however, the questions of nootness,

ri peness, and standing. See generally 11A CHARLES A. WRIGHT ET AL.,

FEDERAL PRACTICE AND PROCEDURE 8§ 2942 (2d ed. 1995). That treatise
notes t hat

[ p] erhaps the nobst significant single conponent in the
j udi ci al deci sion whether to exercise equity jurisdiction
and grant permanent injunctive relief is the court's
di scretion. O course, in sone situations the facts and
relevant law may indicate that an injunction clearly
shoul d be granted or denied. However, in nbst cases the
determ nation whether to issue an injunction involves a
bal ancing of interests of the parties who mght be
affected by the court's decision))the hardship on the
plaintiff if relief is denied as conpared to the
defendant if relief is granted and the extent to which
the latter hardship can be mtigated by requiring a
security bond. Not surprisingly, therefore, the court's
deci si on depends on the circunstances of each case.

ld. at 41-42. Accordingly, the usual practice upon reversal of a
denial of injunctive relief is to remand for a rewei ghing of the

equities. 1d. 8§ 2962, at 448; See, e.qg., Janes v. Stockham Val ves

& Fittings Co., 559 F.2d 310, 354-55 (5th Gr. 1977). I n ot her

situations, the appellate court may order the district court to

enter an injunction. See, e.q., Southeastern Pronotions, Ltd. v.

City of Mbile, 457 F.2d 340 (5th Gr. 1972).
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According to the district court, the school had abandoned t he
adm ssions  procedureSSconsisting of the separate mnority
subconm tteeSSt hat was used in 1992, 1993, and 1994. The court
reasoned that, as a new procedure was developed for 1995, a
prospective injunction against the school was inappropriate. W
concl ude, however, that, while the district court may have been
correct in deciding that the new procedure elimnates the
constitutional flaws that the district court identifiedin the 1992
system there is no indication that the new systemw || cure the
addi tional constitutional defects we now have expl ai ned.

The new system utilizes a small "adm nistrative adm ssions
group" and does not use presunptive adm ssion and denial scores.

See Hopwood, 861 F. Supp. at 582 n.87. Most significantly, there

is no indication that in enploying the new plan, the [aw schoo

Wil cease to consider race per se in nmaking its adm ssions
decisions. To the contrary, as the district court recogni zed, the
| aw school continues to assert that overt racial preferences are

necessary to the attai nnent of its goals. See Hopwood, 861 F. Supp.

at 573-75.

The district court has already granted sone equitable relief:
It directed that the plaintiffs be permttedto re-apply to the | aw
school wthout incurring further admnistrative costs. I n
accordance with this opinion, the plaintiffs are entitled to apply
under a system of admissions that will not discrimnate against
anyone on the basis of race. Mdireover, the plaintiffs have shown

that it is likely that the |aw school will continue to take race
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into account in adm ssions unless it receives further judicial
instruction to the effect that it nmay not do so for the purpose of
(1) obtaining a diverse student body; (2) altering the school's
reputation in the community; (3) conbating the school's perceived
hostil e environnment toward mnorities; or (4) renedying the present
ef fects of past discrimnation by actors other than the | aw school .

It is not necessary, however, for us to order at this tine
that the law school be enjoined, as we are confident that the
conscientious admnistration at the school, as well as its
attorneys, wll heed the directives contained in this opinion. If
an injunction should be needed in the future, the district court,
in its discretion, can consider its paraneters wthout our
assi stance. Accordingly, we leave intact that court's refusal to

enter an injunction.

C.

The plaintiffs contend that the district court's application
of the wong standard causes it to deny punitive damages. The
plaintiffs aver that the court applied an ani nus standard, when it
should have asked whether the school acted wth "reckless
indifference" to their constitutional rights. They ask for a
remand on this issue.

It is not apparent, from the record, what standard the
district court applied in considering the punitive damages issue.
The court did determ ne, however, that the |aw school had al ways

acted in good faith. Thisis adifficult area of the law, in which

60



the | aw school erred with the best of intentions. As aresult, the
plaintiffs have not net the federal standard for punitive damages

as stated in Smth v. Wade, 461 U S. 30, 56 (1983). Thus, we agree

wth the district court that punitive damges are not warranted.
W note, however, that if the |law school continues to operate a
di sgui sed or overt racial classification systemin the future, its

actors could be subject to actual and punitive danages.

V.

Consolidated with the appeal of the nerits issues of this
appeal is No. 94-50569, challenging the district court's denial of
a notion to intervene. The proposed intervenorsSSthe Thurgood
Marshall Legal Society and the Black Pre-Law Association (the
"associ ations")SSask this court, for the second tine, for the right
to intervene. On their first attenpt, the associations noved to
intervene prior to trial either as of right or by perm ssion. The

district court denied intervention, and we affirned. See Hopwood

v. Texas, 21 F.3d 603 (5th Gr. 1994) (per curianm ("Hopwood 1").

Now, followng the trial, the associations believe they can
show that the | aw school has failed to assert one of their proposed
defenses, a circunstance they contend establishes their right to
intervene. W apply the |law of the case doctrine and di sm ss No.

94- 50569 for want of jurisdiction.

A

The proposed intervenors are black student organizations at
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the University of Texas at Austin and its |aw school that, just
prior to the trial of the nerits appeal, sought to intervene
arguing that the |law school would not effectively protect their
interests in continuing racial preferences at the | aw school. The
district court denied the proposed intervention on the ground that
the law school and the two associations had the sane objective
preservation of the status quo.

On expedited appeal, this court affirnmed on the ground that
the associations had failed to show that the |aw school had an
interest different from theirs. We also commented that the two
groups had failed to show "a separate defense of the affirmative
action plan that the State has failed to assert.” 1d. at 606. The
panel inplicitly considered and rejected, as one potential
di vergence of interests, the possibility that the | aw school would
not rai se a defense based upon the legality of the use of Tl scores
under title VI, as the associations argued that possibility as one
basis for intervention.

After their first notion to intervene was denied, the
associ ations remai ned involved in the case. Throughout the course

of the trial, they acted as amci curiae. And, at the close of

trial but before judgnment, the district court intimated that it
would allow them to submt information for the record

Accordi ngly, the associations sought to introduce testinonial and
docunent ary evi dence supporting their argunents that (1) the TI by
itself was an unl awful basis for adm ssions decisions under title

VI and (2) that affirmative action at the university was
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constitutionally required. The plaintiffs opposed the introduction

of evidence on these "new defenses," and the district court agreed.
The associ ations were all owed to submt am cus briefs and hi ghlight
evidence that was already in the record but were not allowed to
rai se new i ssues or supplenent the record.

Shortly thereafter, the associ ations agai n sought to i ntervene
under FED. R CQv. P. 24(a)(2) (intervention as of right), claimng
that the | aw school had failed to raise their two "new defenses"
and, accordingly, that events now showed that that representation
i nadequately protected their interests. They sought to reopen the
record to introduce evidence supporting these argunents.

The district court summarily refused this request. That order
is the focus of this separate appeal, in which the associations

present only the title VI defense and ask to be allowed to present

such evidence only if we do not affirmthe judgnent.

B
There is no caselaw in this circuit that directly addresses
how to revi ew successive notions to intervene.® The parties direct

us to Hodgson v. United M ne Wrkers, 473 F.2d 118, 125-26 (D.C.

%8 There is circuit |aw regarding successive notions, but the pertinent
opi ni ons do not exam ne the standard of review explicitly. See, e.q.,
Kneel and v. National Collegiate Athletic Ass'n, 806 F.2d 1285 (5th Gr.)
(inmplicit application of de novo review w thout discussion of standard), cert.
deni ed, 484 U. S. 817 (1987); United States v. Louisiana, 669 F.2d 314, 315
(5th Cr. 1982) (application of abuse of discretion review for tineliness
determ nation on second notion where proposed intervenor failed to argue for
first notion after remand); Calvert Fire Ins. Co. v. Environs Dev. Corp., 601
F.2d 851, 857 (5th Gr. 1979) (inplicit application of de novo revi ew where
district court treated second notion as both a reconsideration of prior notion
and a new notion).
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Cr. 1972); United States Envt'|l Protection Agency v. Gty of Green

Forest, 921 F.2d 1394, 1401 (8th Cr. 1990), cert. denied, 502 U S.

956 (1991); and Meek v. Metropolitan Dade County, 985 F.2d 1471,

1477 (11th Cr. 1993). These courts, which were exam ni ng whet her
t he appeal froma successive notion was tinely as per the appell ate
requi renents, devised the general rule that a second notion would
be treated as independent of the first if it was reached under
materially changed circunstances.

Here, the associations assune that their second intervention
nmotion is separate and distinct fromtheir earlier failed attenpt,
because the |law school's failure to raise their proposed defense
constitutes a changed circunstance.® Thus, they ask that we engage
in de novo review of their notion.

The plaintiffs, however, note that this notion was entitled a
"renewed notion for intervention.” The plaintiffs argue that the

district court was reconsidering its previous denial order under

59 The associations ground this argunent in | anguage taken fromthe
prior appeal. One necessary elenent for intervention is a showing that the
present parties will inadequately represent the proposed intervenors
interests. Wile the associations lost on this ground on the |ast appeal
they now claimthat the opinion supports the argunent that the | aw school's

defense is inadequate. |In the |ast appeal, we cited Jansen v. Gty of

G ncinnati, 904

F.2d 336 (6th Gr. 1990), as support for the following statement: "Nor have
t he proposed intervenors shown that they have a separate defense of the
affirmative action plan that the State has failed to assert." Hopwod I, 21
F.3d at 606. Because the |aw school, now after trial, still has not asserted

the associations' title VI defense, the associations naintain that they now
can neet their burden.

In Jansen, however, the court found that the proposed intervenors had an
interest different fromthat of the defendant city. 904 F.2d at 343. This
was the basis for that court's holding that the city's representati on was
i nadequate. See id. ("Proffering this alleged violation of the consent decree
as an affirmative defense is directly counter to the City's interest.")
(enphasi s added). Here, we have already found that the | aw school's and the
associations' interests are the sane. Jansen therefore does not support
i ntervention.
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its FED. R Qv. P. 60(b) powers, and we should review nerely for

abuse of discretion.

C.
While the "changed circunstances" test nay have neritSSan
i ssue we do not decide todaySSwe do not find it applicable to this
case. Instead, the "law of the case" doctrine mlitates against
reconsideration of this notion. Normal |y, when a prior panel
di scusses an issue on the nerits, a later panel cannot reach a
contrary concl usion under the preclusive principle of Iaw of the

case. See Wllians v. Gty of New Oleans, 763 F.2d 667, 669 (5th

Cr. 1985). There is no question that the Hopwood | panel
addressed the intervention as a matter of right de novo, on the
merits, including the potential that the | aw school woul d not raise
every defense proposed by the associations.

The question of whether we can rely upon the |law of the case
doctrine, however, is clouded because of the "anomal ous" rul e that
exists in this circuit concerning the procedural posture of these
i ntervention cases. Under that rule, we have only provisional
jurisdiction to review a district court's denial of a notion to
i ntervene.

If we agree with the district court, our jurisdiction
"evaporates." Hence, the denial of leave to intervene when the
party had a right to intervene is imedi ately appeal able. On
appeal , however, our rule "requires a nerit review of any cl ai mof

intervention in order for [us] to determ ne whether or not the
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district court's order is appealable.” Wiser v. Wite, 505 F. 2d

912, 916 (5th Gr. 1975). |If the claimis without nerit, then the
order "is not appeal able, the appellate court has no jurisdiction,
and t he appeal should be dism ssed."” [d. Thus, despite the nerits
review, this is a disnmissal for want of jurisdiction.?®

Qur anomal ous rul e conplicates the analysis of the preclusive
effects of the prior panel decision, because dism ssals for | ack of
jurisdiction normally do not have preclusive effect. See, e.q.
FED. R QGv. P. 41(b). Accordingly, while appellate courts review
denials of intervention notions on the nerits, it is uncertain to
what extent such a review has preclusive effect. Nonetheless, we
recogni ze the possibility of issue preclusion on the question of
jurisdiction itself.

Wil e a dism ssal for |ack of jurisdiction does not operate as
an adjudication on the nerits, "[t]his provision neans only that
the dismssal permts a second action on the sane claim that
corrects the deficiency found in the first action. The judgnent
remai ns effective to preclude relitigation of the precise issue of

jurisdiction or venue that led tothe initial dismssal." 7C WG

60 At |east one set of commentators has eschewed this traditional rule.
Their position is that "[a]lny denial of intervention should be regarded as an
appeal able final order." 7C Wiar era., supra, 8§ 1923, at 508. Under this
proposed rule, the federal court would "affirmdenial of intervention when
previously, having deternmned on the nerits that the trial court was right, it
woul d disniss the appeal." [|d. at 509. W have acknow edged that this would
be the better rule. See Korioth v. Briscoe, 523 F.2d 1271, 1279 n.26 (5th
Cr. 1975) (citing Weamrera., supra). |In fact, the Hopwood |I panel affirned
rather than dismissing for want of jurisdiction. Under the suggested rule,
because we woul d have a final order on the nerits froma previous panel on
this issue, this case would probably be at an end. Nonethel ess, as the
anomal ous rul e constitutes our circuit caselaw, we are bound to followit.
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ET AL., supra, 8§ 4436, at 338.°% Thus, a party is precluded from
successi vely appealing the sane intervention notion.

Here, the record shows that the associations raised this sane
title VI argunent before the Hopwood | panel in both their brief
and at oral argunent. That panel, review ng de novo the nerits of
the associations' clains, denied intervention. Accordingly, the
| ast panel inplicitly addressed this issue, and we nust respect its
decision to deny intervention. The law of the case doctrine
prevents nerits review, and we dismss No. 94-50569 for want of

jurisdiction.®2

VI .

In summary, we hold that the University of Texas School of Law

61 A dismissal for want of jurisdiction, however, |eaves open the
possibility that the deficiency can be cured. |If that occurs, no issue
precl usion
exists. See 7C Waamera., supra, 8§ 4436, at 338. It is at this point in the
anal ysis that "changed circunstances" may becone relevant. Arguably, the
"changed circunstances" analysis, in effect, "cures" the earlier
jurisdictional deficiency. Thus, if the circunstances of the case change to
such an extent that jurisdiction would lie, the subsequent notion to intervene
shoul d not be dismissed for lack of jurisdiction. |In effect, the posture of
t he case has changed, as it would any time a given jurisdictional problemis
cured.

52 |'n Hopwood |, we decided that (1) the interests of the associations

wer e adequately represented by the | aw school and the state, and (2) as a
practical matter, disposition in the principal suit would not inpair or inpede
ei ther of those groups' interests. 21 F.3d at 605. The |aw of the case
doctrine mlitates against revisiting that decision here.

For purposes of any future litigation, however, we note a necessary
ef fect of our previous hol ding when coupled with the law school's failure to
raise atitle VI argunment: Neither the district court's decision nor ours in
this appeal is binding on the associations as res judicata, |aw of the case,
col l ateral estoppel, or any other theoretical bar

In short, as the title VI issue has not been litigated, the associations
are not precluded frominstituting a separate and i ndependent title WV
chall enge to the |l aw school's use of the TI. W neither express nor inply an
opinion on the viability of such a chall enge.
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may not use race as a factor in deciding which applicants to admt
in order to achi eve a diverse student body, to conbat the perceived
effects of a hostile environnment at the |aw school, to alleviate
the I aw school's poor reputation in the mnority community, or to
elimnate any present effects of past discrimnation by actors
other than the | aw school. Because the |aw school has proffered
these justifications for its use of race in adm ssions, the
plaintiffs have satisfied their burden of show ng that they were
scrutinized under an unconstitutional adm ssions system The
plaintiffs are entitled to reapply under an adm ssi ons systemt hat
i nvokes none of these serious constitutional infirmties. W also
direct the district court to reconsider the question of damages,
and we concl ude that the proposed intervenors properly were denied
i ntervention.

In No. 94-50569, the appeal is DI SMSSED for want of
jurisdiction. In No. 94-50664, the judgnent is REVERSED and

REMANDED f or further proceedings in accordance with this opinion.

WENER, Circuit Judge, specially concurring.

"W judge best when we judge least, particularly in
controversial matters of high public interest."® Inthis and every
ot her appeal, we shoul d decide only the case before us, and should

do so on the narrowest possible basis. Mndful of this credo,

% League of United Latin American Citizens, Council No. 4434 v. dements, 999
F.2d 831, 931 (5th Gr. 1993)(Wener, J., dissenting).
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concur in part and, with respect, specially concur in part.

The sole substantive issue in this appeal is whether the
adm ssi ons process enpl oyed by the | aw school for 1992 neets nuster
under the Equal Protection Cl ause of the Fourteenth Anendnent. The
| aw school offers alternative justifications for its race-based
adm ssi ons process, each of which, it insists, is a conpelling
interest: (1) renmedying the present effects of past discrimnation
(present effects) and (2) providing the educational benefits that
can be obtai ned only when t he student body is diverse (diversity).?®

As to present effects, | <concur in the panel opinion’s
anal ysis: Irrespective of whether the | aw school or the University

of Texas systemas a whol e is deened the rel evant governnental unit

to be tested,® neither has established the existence of present
effects of past discrimnation sufficient to justify the use of a
racial classification.® As to diversity, however, | respectfully
di sagree with the panel opinion’s conclusion that diversity can

never be a conpelling governnental interest in a public graduate

school. Rather than attenpt to decide that issue, | would take a
considerably narrower path — and, | believe, a nore appropriate
one —to reach an equally narrow result: | would assune arguendo

that diversity can be a conpelling interest but conclude that the

adm ssi ons process here under scrutiny was not narrowy tailored to

% See Hopwood v. State of Tex., 861 F.Supp. 551, 570 (WD. Tex. 1994).

% | agree with the panel opinion that the defendants are overreachi ng when

they urge that the State of Texas or its primary and secondary school system
shoul d be the rel evant governnental unit.

% panel pn. at 43 & n. 44.



achi eve diversity.

I
THE LAW
A EQuUAL PROTECTI ON
The Equal Protection C ause provides that "[n]o State shal
deny to any person withinits jurisdiction the equal protection
of the laws."% Accordingly, "all racial classifications, inmposed
by whatever federal, state, or |ocal governnental actor, nust be

anal yzed by a reviewing court under strict scrutiny."® Racia

classifications will survive strict scrutiny "only if they are
narromy tailored neasures that further conpelling governnenta
interests. "% Thus, strict scrutiny conprises two inquiries of
equal valence: the "conpelling interest” inquiry and the "narrow
tailoring” inquiry.’” NMbreover, these inquiries are conjunctive:
To avoid constitutional nullity, a racial classification nust

satisfy both inquiries. Failure to satisfy either is fatal.

B. Raci AL CLASSI FI CATI ON

57 U S. Const., anend. 14, § 1.

% Adarand Constructors Inc. v. Pena, 115 S.Ct. 2097, 2115 (1995) (enphasis
added) .

) d.
" See id. at 2117. ("Racial classifications . . . nust serve a conpelling
governnental interest and nust be narrowy tailored to further that

interest.")(enphasis added); see also MIler v. Johnson, 115 S. C. 2474, 2490
(1995)("To satisfy strict scrutiny, the State nust denonstrate that its
districtinglegislationis narromy tailoredto achi eve a conpel | i ng gover nnent al
interest.").
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None di spute that the | aw school's adm ssion process for 1992
enpl oyed a racial classification. Depending on an applicant's
race, his request for adm ssion was consi dered under one of three
different (and, as explained in the panel opinion, often
di spositive’) Tl adm ssion ranges: one for blacks only, a second
for Mexican Anericans only, and a third for all other races and
nationalities, including non-Mxican H spanic Anericans. |n short,
each applicant for adm ssion to the |aw school was classified by
race, and his application was treated differently according into
whi ch of those three racial classifications it fell. Thus, the
law school's 1992 admi ssions process, like all raci al

classifications by the governnent, is subject to strict scrutiny.

C. STRI CT SCRUTI NY

The | aw school contends that it enploys aracially stratified
adm ssions process to obtain, inter alia, the educational benefits
of a diverse student body. Translated into the constitutiona
idiom the | aw school insists that achieving student body diversity
in a public graduate school is a conpelling governnental interest.

The | aw school invokes the opinion of Justice Powell in Regents of

I See Panel . Opn. at 6-7 (explaining that a Mexican American or a bl ack
applicant with a Tl of 189 is presunptively adnmtted, while an "other race"
applicant with an identical Tl is presunptively denied).

2 pdarand, 115 S.Ct. at 2115.
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the University of California v. Bakke”™ to support that postul ate.

The panel opinion rejects that support, concluding that fromits
i nception Bakke had little precedential value and now, post-
Adar and, has none. My fellow panelists thus declare categorically
that "any consideration of race or ethnicity by the | aw school for
the purposes of achieving a diverse student body is not a
conpel ling interest under the Fourteenth Anmendnent."’™

This conclusion may well be a defensible extension of recent
Suprene Court precedent, an extension which intinme nmay prove to be
the Court's position. It admttedly has a sinplifying appeal as an
easily applied, bright-line rule proscribing any use of race as a
determnant. Be that as it may, this position remai ns an extension
of the law-one that, in ny opinion, is both overly broad and
unnecessary to the disposition of this case. | amtherefore unable
to concur in the majority's anal ysis.

My deci sion not to enbrace the rati o decidendi of the majority
opinion results from three prem ses: First, if Bakke is to be
decl ared dead, the Suprene Court, not a three-judge panel of a
circuit court, should nmake that pronouncenent. Second, Justice
O Connor expressly states that Adarand is not the death knell of

affirmative action —to which | would add, especially not in the

438 U S. 265 (1978). Justice Powell opens his discussion of equa
protection and diversity in Bakke by stating that the "attai nment of a diverse
student body . . . clearly [is] a constitutionally permssible goal for an
institution of higher education,” id. at 311-12, and, in the unique context of

institutions of higher l|earning, he concludes that diversity is a conpelling
interest. 1d. at 312.

" pPanel Opn. at 25 (enphasis added).
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framewor k of achieving diversity in public graduate schools.”™
Third, we have no need to decide the thornier issue of conpelling
interest, as the narrowy tailored inquiry of strict scrutiny
presents a nore surgical andsQit seens to nmesQnore principled way
to decide the case before us.’® | am nevertheless reluctant to
proceed with a narrowy tailored inquiry wthout pausing to
respond briefly to the panel opinion’s treatnment of diversity in

the context of the conpelling interest inquiry

D. | S D VERSI TY A COVPELLI NG | NTEREST?

Along its path to a per se ban on any consideration of race in
attenpting to achieve student body diversity, the panel opinion
holds (or strongly inplies) that renedying vestigial effects of
past discrimnation is the only conpelling interest that can ever
justify racial classification.’”” The main reason that | cannot go
along with the panel opinion to that extent is that | do not read
t he applicabl e Suprene Court precedent as having held squarely and
unequi vocal Iy either that renedying effects of past discrimnation
is the only conpelling state interest that can ever justify racial

classification, or conversely that achieving diversity in the

™ Adarand, 115 S.Ct. at 2117 ("Wen race-based action i s necessary to further
a conpelling interest, such action is within the constitutional constraints if
it satisfies the 'narrow tailoring' test this Court has set out in previous
cases.").

® sSee, e.g, Rust v. Sullivan, 500 U.S. 173, 224 (1991)(O Connor, J,
dissenting) ("It is a fundanental rule of judicial restraint . . . that this Court
wi Il not reach constitutional questions in advance of the necessity of deciding
them")(citing Three Affiliated Tribes of Fort Berthold Reservation v. Wld
Engi neering, P.C, 467 U S. 138, 157 (1984)).

" panel Opn. at 26-29.
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student body of a public graduate or professional school can never
be a conpelling governnental interest. Indeed, the panel opinion
itself hedges a bit on whether the Suprene Court's square hol di ngs
have gone that far,” particularly in the realm of higher
education. ™

Bet ween the difficulty inherent in applying Bakke® and the

®  The Court appears to have decided that "there is essentially only one
conpelling state interest to justify racial classification: remedyi ng past
wongs." Panel opn. at 27 (citing Gty of Richnond v. J.A. Croson Co., 488 U.S.
469, 493 (1989) (plurality opinion)(enphasis added)).

 Ppanel Opn. at 28 n.27, (quoting Wgant v. Jackson Bd. of Educ., 476 U.S

267, 286 (1986) (O Connor, J. concurring in part and concurring in the judgment).

(“[Allthough its precise contours are uncertain, a state interest in the
pronotion of racial diversity has been found to be sufficiently “conpelling at
least in the context of higher education to support the use of racial
considerations in furthering that interest.”).

8 | readily concede that problens are encountered when efforts are made to
apply the Suprenme Court's Bakke decision. Panel Opn. at 20, 25, & 26
(respectively pointing out that (1) Bakke conprises multiple opinions and
di vergent analyses, (2) no Justice, other than Justice Powell, discusses
diversity, and (3) Bakke is questioned in Adarand). The panel opinion fails to
describe this last problem with precise accuracy. That opinion's expurgated

version of the quotation at 26, lines 736-42 makes it appear as though the
Adarand majority questioned Bakke. In full, the sentence reads "[the Court's]
failure to produce a najority opinion in Bakke, Fullilove, and Wagant |[eft

unresol ved the proper analysis for renedial race-based governnental action."”
Thus, although the Court acknow edges that Bakke et al. |eft things unresol ved,
| do not read this quotation, (as the panel opinion suggests) as an order to
t hrow out Bakke--bath water, baby, and all.

Neverthel ess, the fractured nature of Bakke's holding has left nore
guestions than answers in its wake. As observed in the instant panel opinion

there has been "no [other] indication fromthe Supreme Court, . . . [whether] the
state's interest in diversity [in higher education] constitutes a conpelling
justification for governmental race-based classifications." Panel Opn. at 28.

| agree that Bakke is the only indication that diversity is a conpelling
interest. But, unlike the panel opinion, which jettisons Justice Powell's Bakke
opi ni on because of its singularity, |I find that singularity to be precisely the
factor that nakes Justice Powell's opinion the nost pertinent Suprene Court
statenent on this issue. Therefore, when and if the Supreme Court addresses
this case or its analog, the Court will have no choice but to go wth, over,
around, or through Justice Powell's Bakke opinion. By assuming, as | do, that
diversity is a conpelling interest, however, these problens are avoided
al t oget her.
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m ni mal gui dance i n Adarand, 8 the definition and application of the
conpelling interest inquiry seens to be suspended sonmewhere in the
interstices of constitutional interpretation. Until further
clarification issues from the Suprenme Court defining "conpelling
interest" (or telling us how to know one when we see one), |
percei ve no "conpel ling" reason to rush in where the Suprene Court
fears — or at least declines —to tread. I nstead, | would
pretermt any attenpt at a conpelling interest inquiry and accept
Justice O Connor's invitationto apply the Court's nore discernible
and less intrusive "narrow tailoring" precedent.?® Thus, for the
purpose of this appeal | assune, w thout deciding, that diversity

is a conpelling interest,® and proceed to the narrowy tailored

8 Recently, in Adarand the Supreme Court stated that it had "altered the
[equal protection] playing fieldin sone inportant respects.” 115S. Q. at 2118.
In her opinion for the majority, however, Justice O Connor repeatedly enphasi zes
that Adarand did not drive a stake through the heart of affirmative action. To
the contrary, she enphatically states, "we wish to dispel the notion that strict
scrutiny is 'strict in theory, but fatal in fact."'" Id. at 2117 (quoting
Fullilove, 448 U S. 448, 519 (Marshall, J., concurring in judgnment). Moreover,
"[w] hen race-based action is necessary to further a conpelling interest, such
action is within the constitutional constraints if it satisfies the 'narrow
tailoring' test this Court has set out in previous cases." |d.

It seens to ne that as a practical matter, Adarand resolves very little.
In fact, the nuch heral ded change is quite linmted: Race-based classifications,
i nposed by the federal government, are now subject to strict scrutiny. Curiously
(or perhaps not so curiously given the enigmatic difficulty of the task), the
Suprene Court declined to define conpelling interest or to tell us howto apply
that term Indeed, the Court did not even decide the case before it, opting
instead to remand the case for further adjudication

8 4. ("[When race-based action is necessary to further a conpelling
interest, such action is within the constitutional constraints if it satisfies
the '"narrow tailoring' test this Court has set out in previous cases.").

8 Al'though | assume without deciding that diversity is a conpelling interest,
if I had no choice but to address conpelling interest | would do so in the
context in which the issue is presented, i.e., the constitutionally permssible
neans of constructing an entering a class at a public graduate or professiona
school. This unique context, first identified by Justice Powell, differs from
t he enpl oynment context, differs fromthe minority business set asi de context, and
differs fromthe re-districting context; it conprises only the public higher

(continued...)
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i nquiry.

F. TEST FOR NARROW TAI LORI NG

When strictly scrutinizing aracial classification for narrow
tailoring, the first question is "Wat is the purpose of this
racial classification?"8 The present effects rationale having
proven feckless in this case, today’s answer to that first question
is a given: The |l aw school's purpose is diversity. Accordingly,
perceive the next question to be, "Was the law school's 1992
adm ssions process, with one Tl range for blacks, another for
Mexi can Anericans, and a third for other races, narrowy tailored
to achieve diversity?" | conclude that it was not. Focusing as it
does on bl acks and Mexican Anericans only, the |aw school's 1992
adm ssi ons process msconceived the concept of diversity, as did
California's in the view of Justice Powell: D versity which

furthers a conpelling state interest "enconpasses a far broader

(...continued)

education context and i nplicates the uneasy narriage of the First and Fourteenth
Anendnent s. See Bakke, 438 U.S. at 311-12. Consequently, we play with fire
when we assune an easy crossover of Fourteenth Amendment nmaxins pronounced in
cases decided in such other contexts.

The panel opinion concludes that this contextual distinction is
uni nportant, holding that, whatever the context, renedying the past effects of
discrimnation is the only conpelling interest that can justify a racial
classification. Panel Opn. at 26-29. That opinion acknow edges, however, that
Suprenme Court precedent does not go this far: nanmely, the higher education
context is different. Indeed the panel opinion quotes Justice O Connor's words
expressly stating that higher education is different. Panel Opn. at 28 n.27
(quoting Wgant v. Jackson Bd. of Educ., 476 U S. 267, 286 (1986) ("[A]lthough
its precise contours are uncertain, a state interest in the pronotion of racial
di versity has been found to be sufficiently 'conpelling’ at |east in the context
of higher education to support the use of racial considerations in furthering
that interest.")).

8 United States v. Paradise, 480 U.S. 149, 171 (1987).
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array of qualifications and characteristics of which racial or
ethnic origin is but a single though inportant el enent."8

When t he sel ective race-based preferences of the | aw school's
1992 adm ssi ons process are eval uat ed under Justice Powel |’ s broad,
mul ti-faceted concept of diversity, that process fails to satisfy
the requirements of the Constitution.® The | aw school purported
to acconplish diversity by ensuring an increase in the nunbers of
only bl acks and Mexi can Anericans in each i ncom ng class to produce
percent agessqQvirtual |y i ndi sti ngui shabl e from guot as- - of
approximately five and ten percent, respectively. Yet blacks and
Mexi can Anmericans are but two anong any nunber of racial or ethnic
groups that could and presumably should contribute to genuine
diversity. By singling out only those two ethnic groups, t he
initial stage of the | aw school's 1992 adm ssions process ignored
al toget her non- Mexi can Hi spanic Anericans, Asian Anericans, and
Native Americans, to nanme but a few.

Inthis light, the limted racial effects of the | aw school's

preferential adm ssions process, targeting exclusively blacks and

% Bakke, 438 U.S. at 316. In the portion of his opinion that addresses narrow
tailoring, Justice Powell concluded that California's adm ssion process
m sconcei ved t he concept of "diversity." |1d. California' s preferential program

focused as it was solely on aiding black applicants, was not necessary to attain
diversity. 1d.

8 |n the instant litigation, the |aw school created its own Catch-22 by

advanci ng two putative conpelling interests that ultimtely proved to produce so
much internal tension as to damage if not fatally wound each other. Under the
banner of prior discrimnation, Texas had no choice but to single out blacks and
Mexi can- Ameri cans, for those two racial groups were the only ones of which there
is any evi dence what soever of de facto or de jure racial discrimnation by the
State of Texas in the history of its educational system But, by favoring just
t hose two groups and doing so with a virtual quota systemfor affirmative action
i n adm ssions, the | awschool estops itself fromproving that its plan to achieve
diversity is ingenuous, much less narrowy tail ored.
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Mexi can Anmericans, nore closely resenbles a set aside or quota
system for those two disadvantaged mnorities than it does an
academ ¢ adm ssions program narrowmy tailored to achieve true
diversity. | concede that the | aw school's 1992 adm ssi ons process
woul d increase the percentages of black faces and brown faces in
that year’s entering class. But facial diversity is not true
diversity, and a system thus conceived and inplenented sinply is
not narrowy tailored to achieve diversity.

Accordingly, | would find that the |aw school's race-based
1992 adm ssions process was not narrowy tailored to achieve
diversity and hold it constitutionally invalid on that basis. By
so doing | would avoid the largely uncharted waters of a
conpelling interest analysis. Although | join ny coll eagues of the
panel in their holding that the law school's 1992 adm ssions
process fails to pass strict scrutiny,® on the question of
diversity | follow the solitary path of narrow tailoring rather
than the prinrose path of conpelling interest to reach our common

hol di ng.

I
REMEDY
Bef ore concluding, | amconpelled to add a few words about the
panel opinion’s “commentary” regarding the renmedy to be i nposed by

the district court on renmand. Wt hout enploying the express

8 1 also concur in ny colleagues' conclusion that intervention by the two

bl ack student organizations is not nandated, and do so for the same reasons.
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| anguage of injunction or affixing that |abel to its holding, the

panel opinion’s discussion of the remedy on remand is “strongly

suggestive” and has all of the substantive earmarks of an
i njunction:

[ The] plaintiffs have shown that it is likely that the

| aw school will continue to take race into account in

adm ssi ons unl ess it receives further j udi ci al

instruction to the effect that it nmay not do so for the
purpose of (1) obtaining a diverse student body; (2)
altering the school's reputation in the community; (3)
conbating the school's perceived hostile environnent
toward mnorities; or (4) renmedying the present effects
of past discrimnation by actors other than the |aw
school

It is not necessary, however, for us to order at
this time that the |aw school be enjoined, as we are
confident that the conscientious adm nistration at the

school, as well as 1its attorneys, wll heed the
directives contained in this opinion. |f an injunction
shoul d be needed in the future, the district court, in

its discretion, can consider its paraneters w thout our

assi stance. Accordingly, we leave intact that court's

refusal to enter an injunction.8
Essentially, the substance of the quoted portion of the panel
opi nion constitutes a de facto injunction —telling the district
court precisely what to tell the |Iaw school that it can and can't
do —albeit without the use of the word injunction. To ne, if
“iIt” has feathers, swi ns, waddl es, and quacks like a duck, it is a
duck; and | find such an “un-injunction” inappropriate. |f instead
we were sinply to reverse and renmand on the violation issue, we
would stop short of finding de novo that the |aw school had
violated these four plaintiffs’ equal protection rights. It seens

unavoi dable to me that until the district court determ nes that

there has been a violation, a renedy cannot be fashioned and

8 panel Opn. at 59-60.
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shoul d not be the subject of appellate specul ation.?®
The district court denied the plaintiffs injunctive relief,
but only after assigning the burden of proof to the wong party.
No nmenber of this panel questions that, in the initial stanza of

the burden-shifting mnuet of M. Healthy Sch. Dist. Bd. of Educ.

v. Doyle,® the plaintiffs nmet their burden. Once the plaintiffs
did that, the burden should have shifted to the |aw school.
Instead, the district court left it with the plaintiffs and
concluded that they had failed to carry the ultimate burden. The
district court’s failure to shift the burden to the | aw school, and
the conclusion of that court which followed, were errors.
Accordingly, like my coll eagues of the panel, | would remand the
case to the district court with instructions to relieve the
plaintiffs of the m splaced burden while affording the | aw school
the opportunity to prove that the prinma facie violation established
by the plaintiffs was essentially harmess. But it seens clear to
me that this is where our analysis should end. As a result, |
depart from the “comentary” in the panel opinion regarding the
precise elenments of the renedy to be fashioned by the district

court if it should conclude on remand that the | aw school shal

8 Hay v. waldron, 834 F.2d 481, 484 (5th Cir. 1987)(The law is well-settled
that the grant or denial of injunctive relief rests in the sound discretion of
the district court); Lubbock Giv. Lib. Union v. Lubbock Ind. Sch. Dist., 669 F.2d
1038, 1048 (5th Cir. 1982), «cert. denied, 459 U S. 1155 (1983).

9 panel Opn. at 55 ("W conclude that the M. Healthy nethodology is
appropriate in the instant case."). On this point, | agree with the panel
nmajority that the M. Healthy burden-shifting mnuet should apply.

% 429 U S. 274, 284 (1977).
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have failed to bear its burden.

1]
CONCLUSI ON

| end where | began: We should only decide the issues
necessarily before this court, and then only on the narrowest
bases upon which our decision can rest. This is not a class
action; nothing is before us here save the clains of four
i ndividual plaintiffs. These four individual plaintiffs properly
chal | enge only the adm ssions process enpl oyed by the | aw school in
1992 —not the adm ssions process that was in place and enpl oyed in
1995, not the adm ssions process that is being enployed in 1996,
and not the adm ssions process to be applied in any future years.
In sum | would remand, and in the process | would take care not
to eviscerate the discretion of the district court with excessive
“commentary” or inplicit directions on the precise nature of the
remedy that nust ensue. Rather, ny remand would sinply instruct
the district court to apply the correct burden-shifting process

articulated in M. Healthy, then see howthe | aw school deals with

it. That way, if the M. Healthy application should denonstrate

the need for a renedy, the district court would be free to fashion
t he appropriate reliefsqQincludinginjunctiveif necessarysqfor those
anong the individual plaintiffs whose individual cases warrant it.
For this court to do anything beyond that inpresses nme as
overreaching. Thus | concur in the judgnent of the panel opinion

but, as to its conclusion on the issue of strict scrutiny and its
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gloss on the order of remand, | disagree for the reasons | have

stated and therefore concur specially.
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